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declaratory judgment procedureof a does not work adenial State
Further, comityparties. policieshardship on of federalism andthe

appropriateit for this court to allow the federal courts tomake
coverage arisingquestions overinsurance from suits whichresolve

jurisdiction.those courts have exercised
ruling{Cann, J.)reverse the Trial Court’s andWe therefore

declaratory judgment.petitionfor a dismissal of the forremand
underlying declaratory judgmentHaving ordered the action dis-

missed, rulings summarysuperior court’s on thewe vacate the
reaching argumentsjudgment motions without the merits of the

inraised those motions.

Judgment vacated and action
remanded dismissal.for

All concurred.
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Melninch, (Richard MillsE.Solms,Eaton, of ManchesterMills &
plaintiff Clinton Merrill.orally), theforbrief andon the

Gadd, orally, pro se.by brief andH.John
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McDowell, Craig(William H. onCraig, of ManchesterWenners &
Housingorally), Author-for the defendant Manchesterthe brief and

ity.

Clark, solicitor, filingcity jointa brief withThomas R. assistant
orally,Housing Authority, by the defend-brief and forManchester

City of Manchester.ant
Gfroerer, (Mark on the brief andof Concord H.Barto & Puffer

Forests,Society Hampshireorally), for the Protection of New asfor
amicus curiae.

BATCHELDER, plaintiffs of theappeal from a decreeJ. The
(May-(Goode, J.) approving reportSuperior the of a MasterCourt

Morse, Jr., petitions enjoinEsq.) their to theland H. which denied
taking by eminent domain for an indus-defendants from their land

chapterpark pursuant to RSA 205. We reverse and remand.trial
give dispute forth inwhich rise to this were setThe circumstances
Manchester, 8,City 124 466 A.2d 923detail in Merrill v. N.H.of

twenty-sixbriefly plaintiffs(1983), are as follows. The ownand
industrially comprisesin The Merrill tractzoned acres Manchester.
twenty-three Seeacres of forest land under current use assessment.

comprises(Supp. 1983). The tract the remain-RSA ch. 79-A Gadd
ing properties of a-109-acres. Both lie within the boundariesthree

sought park bydeveloped industrial theacre tract to be as an
Housingdefendants, City of Manchester and the Manchesterthe

Authority.
enjoinpetition and remand withWe reverse the denial of the to

grant petition in A reversal of theinstructions to the both cases.
required find that the constitutionaldecision is because we

public hererequirement that the condemnation serve a use is not
satisfied.

Constitution,I,part thearticle 12 of the StateUnder
may onlypower exercised if the condemnedof eminent domain be

“applied public particularproperty to uses.” Whether a use is ais
bypublic question the courts. Seeuse is a of law to be resolved

Nashua, 161, 165, 571, (1954). In99 106 A.2d 574Velishka v. N.H.
gauging constitutionality condemnation,proposedthe of a we must

primarilyexpenditures will be of benefit todetermine “whether the
uses, forbidden, theyprivateprivate persons or which is or whether

publicpublic purposes accomplishmentwill for the of whichserve
Justices, 528,money may properly Opinion the 99 N.H.be used.” of

II,530, 514, part(1955) (construing article 5 of the114 A.2d 516
Constitution).State
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property ispurpose for whichdetermining thewhetherIn
accordingly theconsideruse, we mustpublicbeing is acondemned

public. Seethewill benefitproposed projectto which theextent
1311, 1313 (1983).251,249,McCann, 469 A.2d124 N.H.v.Anderson

pro­of theof the benefitspublic consistwillto thenet benefitThe
any harmfulofof the eradicationthe benefitsposed project and

form, by thereducedpresentproperty in itstheofcharacteristics
If thepresent form.property in itsloss of theof thesocial costs

benefits, beproject cannotthen theprobablethecosts exceedsocial
case, ofthe true benefitsapublic In suchfor a use.be builtsaid to

participants,sponsors andonly privateto itsproject accruewillthe
publicthewill violatedomainpower of eminentof theand the use

I, Constitution.part 12 of the Staterequirement articleofuse

findingsonly generalcase, madethe masterinstantIn the
proposedtheresult fromthat wouldregarding public benefitsthe

wouldbenefitsthat suchproject. record disclosesTheindustrial
economy, taxan increasedlocalof thethe enhancementinclude

concludedopportunities. The masterbase, employmentand new
anynot havestate didproperty in its currentloss of thethat the

proposedof theindirect benefitsoffset thesethat couldsocial costs
project:industrial

plannedfrom thepublic derivedindirect benefit“The
sig-will be aprobably than otherwisedevelopment more

This contrastsproject.of thenificant and material benefit
public thatany provensharply the absencewith benefitof

proper-allowingmay by of theseexist eitherbe found to
state.”to remain in their currentties

legislativelyneglects declaredadded.) the(Emphasis This statement
land,open such as the Merrillpreservation ofpublic of thebenefit

tract, See RSA ch. 79-Aqualifies for current use assessment.which
land, long poses no threat ofas it(Supp. 1983). We hold that such as

redevelop-community, may forbe condemmedharm to theactual
directlyonly benefitsput use whichpurposes if it is to be toment

line,utilityschool, playground, or a andpublic, asuch as for athe
benefit, as foronly public suchhas an incidentalnot to a use which

park contemplated in the instant case.private industrialthe
scenic, ecological importance ofrecreational,Recognizing andthe

enacting chapterlands, 79-legislature in RSAopen thethis State’s
duesought development of such landsprevent(Supp. 1983) to theA

CONST., II,pt. art.high N.H.Seepressure of tax assessments.to the
qualifying belandrequires ofthat the valueThe statute5-b.

use, RSAof its currentby on the basisthe local assessorsassessed
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ishighest use as79-A:5, its economic(Supp. 1983), and notI
land, 1983).(Supp. RSA 79-A:lnonqualifying RSA 75:1required of

provides:(Supp. 1983)
publicin interest tohereby to be thedeclared“It is

byopen space in the stateencourage preservation ofthe
outdoor environmentproviding and attractivea healthful

citizens, by main-of the state’sand recreationfor work
bytaining landscape,the character of the and con-state’s

land, water, forest,serving resources.”and wildlifethe
preservation of Newlegislature that thehas thus determinedThe

public interest.Hampshire’s open spaces is in the
case, suggested andthat the Merrillno evidenceIn the instant

community. The masterto theposed a threat of harmGadd tracts
subjectappropriate for devel-property anwasconcluded that the

solelypower becausethrough the eminent domainopment the use of
meaning 205:2-b.“blighted” the of RSAwithinhe found it to be

statute, predominantly land” “in whichvacant“vacant orUnder this
blightednecessary” ifisredevelopment project determined to beisa

it beprivate development either wouldbecauseit not suitable foris
of the“unduly costly develop” to the natural characteristicsto due

enterprise”ordinary operation private cannotland, of“theor
propertyof theremedy specified man-made characteristicscertain

haphazard, piece-orbeing unplanned,in “anin its usedthat result
manner.” RSA 205:2-b.meal

mayhaving properly be clas-Although conditionsproperty these
nondevelopment is “detri-blighted continuedbecause itssified as

205:2-b,community,”growth RSAof theto the soundmental ...
being blightedregarded in the common-asproperty cannot besuch

poses presentproperty a threatmeaning that theof the wordsense
finding(legislative that certaincommunity. RSA 205:1to the Cf.

spread disease andin and ofblighted an increaseareas “cause
unsightly,insect-breeding swamp or anpresence ancrime”). The of

blightingslum, may whoseexample, be conditionsunsanitary for
contrast, blightdirectly public. In thethebenefiteradication would

solely unsuitabilityin the oftracts consistson the Merrill and Gadd
development, not from the existence ofprivate andproperty forthe

case, public willthe benefit to theany In thisharmful conditions.
all,blight, only, if from theof but ateradicationderive not from the

project.proposed industrialof theeventual construction

openpreservation oflegislature determined that theThe has
tract, public RSAin interest. Seespaces, is thesuch as the Merrill

blighting1983). presence condition(Supp. the of a79-A:l Absent
community, may besuch landposes harm to thewhich an actual
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directly public. There-theonly will benefitfor uses thatcondemned
Gadd tractsMerrill andfore, no conditions on thethere arebecause

pro-thecommunity harm and becausewith actualthethat threaten
directly public, we holdbenefit thepark notposed willindustrial

requirement satisfied.is not herepublic usethethat

land are con­tracts ofwhere severalWe have held that
longtaking parcelunit, asuphold of eachwe will theas onedemned

taking parcelsof the istaking proper and thethe whole isthe ofas
purpose ofnecessary” accomplishment of the the“reasonably to the

167, 571,Nashua, 161, 106 A.2d99 N.H.Velishka v.condemnation.
however, distinguishablecase, easily from(1954). isThis575

blighted,Velishka, property found not to have beenwherein the was
project area,parcel in the con­ato have been an isolatedbut rather

causing spreadin and of diseasean increaseditions of which were
health, safety,constituting mor­crime, thereby to thea menaceand

present case,of In the how­of the residents Nashua.als and welfare
ever, apart of currentplaintiffs’ properties, from considerationsthe

assessment, greatly remainder of thedissimilar to theuse are not
by“Eligibility Report” preparedprojectproperties in the area. See

Inc., HousingCostello, Lomasney deNapoli, for the Manchester&
Authority (April 1981).

studyblight particularin this is arrived atThe determination of
first, rating; second,by analysis:three-step a structuralvirtue of a

third,blighting influence; developmentland limitations. Cer-and
ratings analyzed blightingtain structural also are as influences.
rating analysis applicabilityno to the MerrillThe structural has

buildings upon reporttract because there are no it. The indicates as
Merrill,blighting respect towell that there are no influences with

count,only namelyultimately propertyand faults the on one severe
property’sslopes.soil conditions and severe The Gadd structural

buildings:reportin describes three a resi-evaluation the Costello
“good,”dence which is described as a detached woodstructure

“fair,”garageframe which is described as and a livestock shelter
suggested by argument“poor.” Mr. Gadd at oraldescribed as It was

was not offensive tothat the condition of the latter structure its
occupants, presencesome chickens and two beef cattle. The of the

incompatibility premisesof the use of thelivestock structure and the
agricultural inas a residential and use an industrial zone were

report blighting reportin influences.determined the to be The
propertyfurther notes that the location of a stream on the inhibited

“proper” development.its land

“blightingThe ofconditions” the tracts asGadd/Merrill
reportdetermined in the are common to most of theCostello other
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twenty-four parcels project,ininvolved the and therein lies the dis-
powertinction from Velishka. The of eminent domain under RSA

chapter 205 is not without limit.

accordingly authority mayWe hold that the condemnation
respectnot be exercised with to either the Merrill or Gadd tracts.

remaining may properlyWhether the land be condemned is not a
question ripe for our consideration. We therefore reverse with
respect grantto of landthese tracts and remand with instructions to

petitions.the

Reversed and remanded.

All concurred.
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