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to to a createsrebut the evidence of his refusal submit BAC testto
Thus,guilt. statutory yieldsthe scheme thean adverse inference of

by the defendant to secure his own con-final “evidence” furnished
result,logical previously suspectto its end thisviction. Carried

constitutionallydegree testify impermis-compulsion becomesof to
sible.

may tosituations in which the defendant’s refusal sub-There be
provingpurpose thanBAC test is for some othermit to a relevant

may probativeexample, be of whetherintoxication. For the refusal
rights competent the time inhis or was atthe defendant understood

maycases,question. of defendant’s refusalIn such the evidence the
issue, pro-provided thepurpose at thatbe admitted for the limited

outweighs prejudicial effect.bative value the
may request a de-Accordingly, the thatwe would hold that State

may impose appropriate penalties forfendant take a BAC test and
comply request incentivewith that as anthe defendant’s refusal to

However, againstprivilegecompliance. under the Stateto induce
evidence,furnishingcompelled of a refusal soself-accusation and

bysought provedbeevidence of the fact toelicited cannot be used as
us, con-requested In the case before theresults of the BAC test.the

of theon evidence in violationviction of the defendant was based
remand.privilege. reverse the conviction andWe would therefore
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Merrill,Stephen attorney general Isaac,(.AndrewE. L. assistant
attorney general, orally),on the brief and for the State.

Green, defender, Concord,appellate byJoanne S. assistant of brief
orally,and for the defendant.

Hage Hodes, (Pauland of Manchester Hodes on the briefW. and
guardianorally), as ad litem for the defendant.

DOUGLAS, Superior (Pappagianis, J.)J. The Court transferred
following questions, rulings, pursuantthe with to courtthis to RSA

Supreme (1)491:17 and Court Rule 8: inwhether the record the case
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ruling competentthe defendant issupports thatfar the court’sthus
finding compe-trial; is(2) that a defendantand whether ato stand

law,finding, that he isrequires a matter ofa asstand trialtent to
insanity.byguilty ofplea not reasoncompetent to enter a ofalso

rulingsquestions withouta number oftransferredThe court also
plead de-ability guardian litem to for therelating adof theto the

hearing after the deci-competencyanotherand the need forfendant
Sup. follow,which weFor the reasonsCt. R. 9.of this court.sion

rul-negative reverse the court’squestion in andtheanswer the first
thecompetent trial. We answering to standdefendant wasthat the

ruling thatthe court’sand affirmquestion in the affirmativesecond
dispo-plea.a Because of ourincompetent to enterwasthe defendant

rulings, not addresswe willquestions transferred withof thesition
rulings.questions withoutthe transferred

4,defendant, Champagne, indicted on OctoberwasDanaThe
stabbing par-of hisÍ983, degree in deathsmurder thefor second

unit at the Newto the forensicdate he was admittedents. On that
condition.Hospital stabilization of his mentalHampshire for

psy-tohad been admitted1983 the defendantBetween 1973 and
sufferingpsychotic, fromhospitals He ison seven occasions.chiatric

operating under the sameschizophrenia, has beenparanoid and
years. These delusionssystem or twelvefor tenactive delusional

theory people, he calls “fleshthere are whoma thatrevolve around
people.eaters”, It was on the beliefsell and eat otherwho catch and

among group, had orderedand that Godparents were thisthat his
theso, The defendant seeskilled them.do that the defendanthim to

ReaganPope, and others.on the President“mark of the beast”
hearing {Flynn,13, 1984, thewas held before CourtaOn March

trial. Dr.competency to standJ.) defendant’sto determine the
that,State, gave opinionRowan, testifying for the theEdward L.

competent when he interviewedwashe the defendantwhile believed
15, 1983, the defendantnot sure whetherhe washim on December

understanding proceedings. Dr. Paulcurrently of thea rationalhad
that, request,at the State’sEmery, psychiatrist, testifieda forensic

Although concluded on Feb-he hadthe defendant.he had examined
competent,2, 1984, he now believedruary defendant wasthat the

rational. Theincompetent he was notbecausethe defendant was
and orderedincompetent to stand trialdefendantcourt found the

Hospital purpose ofHampshire for theto Newhim committed
becoming competent. court alsoThehisdirected towardstreatment

1984,May to which theproceedings until ofsuspended the criminal
right speedy trial.to aexcepted asserted hisdefendant and

hearing May 15, 1984,competency was held onA second before
Dalianis, that heDr. Rowan testified believedJ. the defendant was
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largely theopinion onthisHe basedcompetent to stand trial.now
taking antipsychoticcurrently medica-wasthe defendantfact that

his ownby hospital him to controlto enablethetion administered
opinion recentinfluencing weregreatly Dr. Rowan’sthoughts. Also

that, if to be foundhe wereby to the effectthe defendantstatements
Building at thethe Browncommitted toincompetent, he would be

andare housedHospital, civil committeesHampshire whereNew
forensic unit.security than at theis less restrictivewhere

defense, although he had beenEmery of theon behalfDr. testified
defendantby spoken with theHe hadcase the State.in theretained

night that hisand concludedthirty-five previousminutes thefor
remainedand that heas in Marchwas the sameconditionmental
defendantagreeing that theAlthough with Dr. Rowanincompetent.

understanding proceedings,of thehas, times, limitedat a factual
understandingrationallacked aEmery defendantbelieved theDr.

testified,defendant, issystem. heThehis active delusionaldue to
understanding and,apparentany factualretract histime toliable at

pro-of thedelusions, change actual naturehis view of theunder his
Emery, prevents defendantaccording theThis, alsoceedings. to Dr.

ofattorney, the loosenessconsulting as doesrationally with hisfrom
length of hison thethinking. Emery these conclusionsDr. basedhis

might relydefendant, stating on theonethatthewithinterview
given question as the interviewany “buttofirst answerdefendant’s

getlength, you that are thecommentsprogressed and at sufficient
EmeryAlthough Dr.basis.”there is no rationalopposite because

interest, peoplemay as mosthave anthe defendantthatadmitted
being criminallyBuildingwould, going rather thanin to the Brown
manipulates hiscommitted, agree defendantnot that thehe would

Dalianis,17,1984,May J.On ruledintent.thatfurthertopsychosis
competent to stand trial.wasthat the defendant

hearing31, 1984, on the defendant’sMay finalthe third andOn
and Dr.Pappagianis, Dr. RowanJ.competency was held before

defendant, respec-again for theEmery for the State andtestified
unchanged pre-largely from thetestimonytively. remainedTheir

opinion de-again in his thehearing. stated thatDr. Rowanvious
opinion fifteen-minutecompetent. this on aHe basedwasfendant

duringmorning, de-which thethatwith the defendantconversation
understanding principals inof thea factualcommunicatedfendant

respective roles.the trial and their
opinion wasEmery again in the defendantthat hisDr. testified

daysforty-five a fewminute interviewincompetent, on abased
both adefendant lackedhis belief that thebefore. He maintained

abilityunderstanding proceedings to consultand anof therational
attorneys.rationally reasonably with hisor
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MayThe defendant himself testified for the first time at the 31
hearing. Although juryhe understood that the hears the facts and is
“supposed prove” guilt innocence,to his or he did not know if there

jury, were, theywould be flesh on ifeaters the but there would know
supposed destroy understandingthat he was to them. As for his of

judge, judgethe ofrole the Dana saw the “mark of the on thebeast”
(albeit minority view) judges “goand stated his belief a that back to

spirits theythe of devils and tell them what to do. Lucifer is their
lawyers, theyboss.” As for his Dana did not know whether or not are

among people things “beyondthe who do that are the deeds of
wickedness.”

4,September 1984,On competentthe court ruled that Dana was
incompetent plea guilty byto stand trial but to enter a of not reason

insanity.of prepareThe court then directed that counsel an inter-
locutory regardingappeal rulings questionsits and also formulated

ruling bywithout for consideration this court.

rightA criminal defendant has a constitutional not to be
legally incompetent. Robinson, 375,iftried he is Pate v. 383 U.S. 378

719, 724-25, 912,Bertrand,(1966); 465 A.2d 914v. N.H.State 123
(1983). competence regardedmental of an accused must be“[T]he as

Cook,an absolute basic condition of a fair trial.” State v. 104 R.I.
442, 445, 833, (1968).244 A.2d 835

competencyThe test of is “whether criminal[a defendant]
present ability lawyerhas sufficient to consult with his with a rea­

degree understandingsonable of rational whether he has a—and
understanding proceedingsrational as well as factual of the[a]

against States,Dusky 402,him.” v. (1960);United 362 U.S. 402 Ber­
trand, supra 725,at Dusky465 A.2d at 914. The test is thus two-­
pronged. First, present abilitythe defendant must have a sufficient

lawyer degreeto consult with and assist his awith reasonable of
understanding. Second,rational he must have a rational as well as

againstunderstanding proceedings him. We hold asof thea factual
prov­did not meet its burden ofof law that the State herea matter

evidence, Bertrand, 727,supraing by preponderance of the at 465a
916, abilityA.2d at that the defendant has the to consult with his

lawyer degreewith understandinga reasonable of rational and that
understanding proceedings againsthe has a rational of the him so

may competentthat he be determined to stand trial.

defendant, times,The at least at has demonstrated a factual
understanding proceedings.of the canHe articulate what the roles

judge, jury, prosecutor, supposedof the and defense counsel are to
chargedbe. He stated that he understands that he is with murder
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if He is oriented as todo a convicted.for which he could “lot of time”
time, test for com-person. the of theplace, If this were extentand

However,ruling.support the trial court’spetency, record wouldthe
recite,wherebyunderstanding, canmerely the defendanta factual

characters, objectand the ofstyle, cast their rolesthe ofcivics-class
events, enough. Thenot de-proceedings, can some isthe and recall

understanding ofof the nature thehave a rationalfendant must also
proceed-charges brought against purpose of the trialhim and the

abilityings charges. the toupon He must also havethosebased
lawyer toto be able makemeaningfully with his so ascommunicate

strategy.regarding often involves deci-trial Thisinformed choices
rightto waive thesuch as whethersions of constitutional moment

testify. gener-against takingby the stand to Seeself-incrimination
State, 907, 1973);(Alaska Stateally, 913-14 v.v. 512 P.2dSchade
446-47,Cook, court insupra 244 835-36. The trial erredat A.2d at

narrowly uponDusky by focusingapplying thethe standard
understanding capabilities.defendant’s factual

order, recognized the “has a basicIn court that defendantits the
thought ofpsychotic in the form delu-disorder that is manifested

association,in form of ‘looseness ofsions and hallucinations and the
words;illogical problemsjuxtapositionwhich ideas andis the of of

volition',’ means emotion does notproblems of affect ‘which the
ideas;’always paranoia, ‘primarily’agree expressedthe thatwith

conspiring put inReagan Pope him theand the are toPresident
Prison; (Quoting expert testimony atState and homosexual fear.”

trial; original.)emphasis in the

certainlypresence notWhile the of mental illness is conclu­
incompetence, severitysive of and of a defendant’sthe nature

illness, medication,appropriatewell as the of should be aas effect
significant Cook,judging competence. v.consideration in See State

445, 835; Note, Trial,supra Incompetencyat 244 A.2d at to Stand 81
454, case,(1967). present severityHarv. L.R. 459-61 In the the of

diagnosedundisputed.the mental beendefendant’s illness is He has
sufferingpsychotic, paranoid psychosisschizophrenia.as from This

psychiatric hospitalshas be sevencaused him to admitted to times
previousyears parents.in the ten to when he killed his

recognizing severity illness,While the of the defendant’s mental
competentthe nevertheless defendant to standcourt found the trial.

apparently finding testimony Rowan,It thisbased on the of Dr.
change opinion regarding competencewhose of the defendant’s was

apparently by antipsychotic uponinfluenced of medicationthe effect
mightby perceptionthe and thatdefendant the the defendant be

malingering prison.in order to commitment the Stateavoid to We
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agree that the de-these considerations demonstratedcannot that
understanding.a rationalfendant had

uponhad no effect thetestified that the medicationDr. Rowan
operated.system defendant The defend-under which thedelusional

there,beast, alwayseaters, of the etc. “isof flesh marksant’s world
well,doing very and when he seems to beeven when Dana is

stressed, to the forefront.”it seems to come more
agreedhearing, de-competency Dr. Rowan that theAt the third

Reagan Pope arePresident and thefendant still believes that
“ganged during pending and thatup him this criminal matter”on

jury conspiracy.degree” judge in thethe and are involvedsome“[t]o
“mightAccording Rowan, jurorshad said thatto Dr. the defendant

sayjail. thein order to send him to He did not thatbe influenced
was,prosecutor if the defendantwhich is different.” When asked

forces,judge being bycontrolled outside Dr.still believes the is
answered, might“I he thinks he be but I don’t thinkRowan believe

Agreeingdefinitely.”he is that it would not behe believes that
jury,onif believes that there are flesh eaters hisrational Dana

influenced, admittedverdict would be thus Dr. Rowan thatwhose
there would behe did not ask the defendant whether he believed

jury. judgedid not him whether theflesh eaters on his He also ask
would be influenced.

regardingconclusions the defendant’s rationalDr. Rowan’s
understanding by limited contact withare further undermined his

beyondprobeand his failure to the surface of thethe defendant
spoken only verydefendant’s mental awareness. Dr. Rowan had

briefly prior competency hearing.to the He hadwith the defendant
during hearing.priornot reviewed ward notes the two weeks to that

gleanedhe had most of his informationDr. Rowan admitted that
discussions, observations, etc.,ward and had little directfrom staff

prolonged contact with the defendant.
agreedEmery the medication had notDr. with Dr. Rowan that

system it had left hisand thataffected the defendant’s delusional
substantially In contrastmental condition unaffected. with Dr.

Rowan, however, Emery that theDr. concluded defendant’s delu-
thought processsystemsional so imbued the defendant’s that he

againstrationally proceedingnature of thecould not understand the
rationally lawyer. Emeryhim with his Dr. testifiedor communicate

that the defendant’s
understanding“understanding, projects intothe that he

projectsjudicial proceeding, into his relation-that hethe
attorney byship is so influenced his delusionalwith his

rationalitysystem I find to think of in termsthat it hard
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talkingway expresses about the trial orof the he himself
talking about his defense.”

hearing.competencythirdThe defendant himself testified at the
testimony Emery’s that the defend-His corroborates Dr. conclusion

inability his factual observa-ant’s delusions cause an to rationalize
questions requiringtranscript ations. The reveals that when asked

“yes” response, appeared an under-or “no” the defendant to have
anystanding proceedings. questioning proceeded atof the If the

however,length, the and looseness of associa-defendant’s delusions
over, that first would not be a reliable indica-tion took so his answer

following exchangethinking. is illustrative of thetor of his The
inability rationally his factual under-defendant’s to internalize

standing proceedings:of trial
“Q. they jury] supposed people?And are to be fair[the
A. Yeah.
Q. you jury anyIf had a in this trial would there be flesh

jury?oneaters the
IA. don’t know.

Q. they they impartialIf were flesh eaters would be
somebody you?towards like

A. Yes.
Q. They would?

They supposed destroyA. know that I’m to them.

Q. they you knowing youWould like that were—
They probably laugh jokeA. would at me like a because
they they’re mighty earth, strongpeoplethink on this

they’repeople, but not.”

testimonyThe defendant’s also undermines the contention that the
malingering, many responsesdefendant was inap-since of his were

propriate attempt feign incompetence. Emery’sto an to mental Dr.
testimony regarding this issue also demonstrated that the likelihood

malingering extremely Emeryof in this defendant was low. Dr.
pointed eleven-year historyto the defendant’s constant of medical
disorders, frequent psychiatric hospitals,and his admissions to to

persuasiveness legitimacyunderscore the and of the defendant’s
malady.

Although, strictly speaking, necessaryit is not to address the
question, given first,court’s second transferred our answer to the

intertwined,the issues involved in each are somewhat the more so
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findings rulings in thisand most difficultbecause the court’sof
test,test,recognized Dusky is usedThe the same thecase. court that

guilty bypleaddeciding competentis to notwhether afor defendant
compe-insanity deciding a defendant isreason of and for whether

Perrin, 88, 94, 1151,441Royto 122 A.2dtent stand trial. v. N.H.Cf.
(1982).1155

however,state,The went on to that:court
situations,“Although itthe is the same in bothtest

understanding proceedingsof theon afocuses defendant’s
proceedings againstagainst Obviously, trial a de-him:

proceedings at which a de-are different fromfendant
insanity.by pro-guiltypleads not reason of Thefendant

being different, standard, applied,ceedings the as also
may inwhat is involveddiffers. A defendant understand

by pleadingstanding may hetrial but not understand that
variety rights.”waivingis a of constitutional

reason, finding ruling thatthe held that andFor this court “[a]
encompass acompetent does not asChampagneMr. is to stand trial

finding ruling competent plead nothe is tomatter of law a and that
disagree.guilty by insanity; the true.”of nor is converse Wereason

recently to whether “the constitu­We had occasion discuss
ques­competence invaries with the trial decisiontional standard of

1, 9-10, 723, (1985),498 A.2dFaragi, 729127 N.H.In v.tion.” State
against“Dusky provides appropriatewe held the standardthat

competenceof must bewhich the existence reasonable doubt about
judging onlycompetence not to stand trial but also toassessed” for

distinguishinsanity to thean Id. There is no reasonwaive defense.
insanitynecessarycompetency from needed toto an defense that

insanity.guilty byplead hold then that a defendantnot reason of We
proceeding purposes incom­competentcannot for trial andbe some

competent incompetent.petent is isfor others. He either or he
that,Having the ruledwe note that trial court found andsaid

that:
capac-Champagne’s affect hisMr. delusions do not“2.

lawyersity and the facts to his trial andto' recall narrate
litem, abilityguardian their toto his ad and do not affect

the to render effective assistance ofunderstand facts and
counsel.

Champagne’s capacityhisdelusions do affect to3. Mr.
plea guilty by insanitya of notenter reason of in his own

behalf, entry plea personallyand his of such a would not
voluntary intelligent.”be and
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findingsupportIn of this latter the court stated:
delusions, irrationality,or would“[The defendant’s]

involuntary unintelligent.pleahismake and He thinks he
justified killing parents.is sane was inand his He is not a

person unwilling guilt,rational or unable to admit his . ..
person willing guiltbut an irrational to admit his and

unwilling irrationality. pleaor unable to admit his His
voluntary bywould not be reason that he thinks that the

Pope Reagan conspiredand President have to send him to
Prison, might getState and he thinks that he killed or

might homosexually prison.that he be attacked at the He
being prison.wants to avoid sentenced to the He knows

plea guilty by insanitythat a of not reason of would lead
Hampshire Hospital.to his commitment to the New His

plea intelligent bywould not be reason that he thinks he
order,parentskilled his on God’s and he cannot under-

why murderingstand he should be accused of them and
subjected judicial proceedingsbe to experienc-the he is

ing, justified carryingwhen he was in out God’sorder and
‘justice.’ pleadid voluntaryHis would not be and intelli-

gent by jurors mightreason that he thinks some of the be
guiltyflesh eaters who it,would find him for the hell of

resulting being Prison,in his sentenced to the State where
go.”he (Citationdoes not want to omitted.)

ruling,The basis of the court’s that the defendant incompe-was
pleatent to enter a knowinglywhich had been intelligentlyand

made, is inconsistent with its competentdetermination that he was
trial; supportsto stand and holdingit further our that the evidence
support findingdoes not a that the competentdefendant is to stand

trial.

Accordingly, question 1 questionsof the transferred is
negative,answered in questionthe and 2 is answered in the

affirmative.

part;Reversed in inaffirmed
part; remanded.

All concurred.


