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Appeals)Hampshire and(New Board of Tax Land

August 16,1985

DanenbargerNourie, (W. WrightWiggin andof Manchester&
Cross, Jr., brief, orally), foron the and Mr. Cross theEdward L.

plaintiffs.
P.A.,Shaheen, (DorothyCappiello, & of Dover M.Stein Gordon

defendant,orally), Citythefor theon the and ofbriefBickford
Somersworth.

RealtyBatchelder, appeal, plaintiffs, Hold-the NetJ. In this
Trust,Tri-Citying reversals of decisionsRollsworth seekTrust and

(the denyingboard)appealsland themof the board of andtax.
defendant,by Citythe of Somers-of taxes assessed theabatements

worth. reverse and remand.We

appeal they bothThese consolidated on becausecases were
issuinginpresent questions its orders belowwhether the boardthe

and, so, mayquorum ifa whether this defect be raisedacted without
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questionsappeal. in the affirm-on We decide bothfor the first time
groundsative, other for relieftherefore do not address theand we

by plaintiffs.theadvanced
(Supp. 1983), consists of fourthe boardRSA 71-B:1Under

below,hearings the board had threeAt the time of themembers.
members, being vacancy to the recent death of chair-there one due

issued, vacancyBy were thisBittenbender. the time the ordersman
again membership.filled and the board had fullhad been

majority quorumthe constitute a to transact“A of board shall
bybusiness, exceptorder or decision shall be made concur-but no

71-B:6,majority (Supp. 1983).of the Irence of a board.” RSA
body],vacancy public special provi-there is a a unless a[in“[W]hen

quorum majorityapplicable, will of the of thesion is a consist
Legislativeremaining Mason,qualified.” P. Manual ofmembers

501, by(1970). heard aat 337 While these cases wereProcedure §
quorum, they by quorum onlywere not decided a because two of the

of fullfour members the then board issued the orders. That at least
requiredthree members were to issue these orders is a conclusion

only required by quorum requirements 71-B:6,not the of RSA I
(Supp. supported by1983), proceduresbut also the of RSA 541-A:19

that,(Supp. 1983). provides majorityThis latter statute a of the“[i]f
agencyofficials of who are to render the final decision in a con-[an]

record,” partiestested case have not heard the case or read the the
opportunity present orally byshall have an to their cases and brief

byto these officials. This statute thus establishes the mechanism
newly appointedwhich the member of the board could have become

participate satisfy therebyinable to the deliberations below and to
71-B:6,quorum requirement (Supp. 1983).the of RSA I We there-

improperly quorumfore hold the boardthat acted without a in both
cases.

quorumofwhether the absence aissue thus arisesThe
appeal. this issuemay first time on Resolution ofbe raised for the

defect, apparent face of the record ofon theon whether thisturns
board, constituted,below, juris­deprived ofproceedings the sothe

MacNeil,appeals. Cooperman v. 123plaintiffs’ Seediction over the
700, 879, “Irregular procedure696, (1983). in aA.2d 881465N.H.

may bysubject-matter ahaving jurisdiction be waivedof thecourt
subject-matterjurisdiction of theparty. cannot conferBut waiver

Bronstein, 42, 43,91 N.H. 13 A.2dnot exist.” Klein v.where it does
by149, (citations omitted). “[A]ny action taken a court(1940)149

challenged any stagemayjurisdiction at ofis void and bewithout
supra.proceedings.” Cooperman v. MacNeilthe
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authority questionHampshire squarely the ofaddressesNo New
agencyquorum in an is aof a administrativewhether the absence

71-B:6,meaning (Supp.jurisdictional plain Idefect. The of RSA
however,jurisdictions, lead us to conclude1983) and the law of other

jurisdictionalquorum requirement ofpresence is athat the of a
deliberations, question maythat this therefore beandadminstrative

appeal.time onraised for the first

71-B:6, majority(Supp. 1983) provides: “A of theIRSA
quorum business . . . .” The stat­shall constitute a to transactboard

meaning that, presence majorityplain the of a of theis absentute’s
anyboard, or issue orders or decisionsit cannot transact business

bypowerless to act. This conclusion is necessitatedand is therefore
very quorum:of the word “The number of membersthe definition

maypresent transacted.”who be . . . before business bemust
Dictionary (5th 1979) (emphasis added); see1130 ed.Black’s Law

Legislative 500,Mason, (1970)atP. of Procedure 335Manual §
any body, [including]...(“A quorum an administra­of deliberative

business,., presentbe in order to transact and totive board .. must
71-B:6,meaning (Supp.valid.”). plain Iits acts The of RSAmake

compels presence quorum is a1983) the conclusion that the of athus
authority. Weprecondition to the lawful exercise of the board’s

jurisdictionalthis to be a limitation.deem

appearthis issue uni­states that have addressedOther
authoritypublic body lackingformly theto hold that the action of a

655,Co.,quorum is v. Falls Power 215 Ala.of a void. Wheeler River
907,657, County Plan.(1926); Louisville &111 So. 909 & Jefferson

771,Ogden, (Ky. App. 1948); Petitionv. 210 Ct.Z. Com’n S.W.2d 774
355,669, 671, (1976); May-DayKinscherff, 556 P.2d 35789 N.M.of

Pawtucket, 469, (1950);Realty Zon’g R.I. 77 A.2d 539v. Bd. 77of
454,Jones, 508, 513, (1942). We18 S.E.2d 456Gaskins v. 198 S.C.

law, and we therefore reverse.this ofbelieve to be the correct rule
AppealFinally, reliance on Townnote that the defendant’swe of

141, (1984), misplaced. InPlymouth, 1388 is125 479 A.2dN.H.of
case, question non-participa-of whether “thethat we considered the

rehearing by . whoin the board those members of the board . .tion
request”originally plaintiffs’ denied thedenied the abatement

meaningful rehearing. 147,plaintiffs A.2d at Thea Id. at 479 1391.
presentquorum had not been raised.issue of whether a had been

Language referring quorum requirement isopinionin to athe
therefore dictum.

and remanded.Reversed

All concurred.


