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King, appeal abefore court on fromThis case comes thisC.J.
by {Gray, grantingruling Superior J.) defendants’Court thethe

declaratory judgment bypetition thea for filedmotion to dismiss
Quinn Co., Inc.K. &plaintiff, Mottolo. Intervenor J.Richard

(Quinn) appeal.taken the We affirm.has
Mottolo, Pumping Drain Wake-and Co. ofRichard Serviced/b/a

1979,field, Massachusetts, carried, with lia-from 1970 to insurance
Fidelity$100,000 &bility coverage Statesof with defendant United

$1,000,000Guaranty coverage(USF&G) of fromand excessCo.
SuretyCasualty (Aetna).Co. The&defendant Aetna1977-79 with

coveragein with thepolicies were issued MassachusettsUSF&G
operation.designated No other locationsfor Mottolo’s Wakefield

policy it con-Where was issued or whatwere indicated. the Aetna
policies “pol-companies’ specificis Both includedtained unknown.

damagecoverage property inand excluded for tolution exclusions”
care, custody or of the insured.the control

service,sewage pumping Mottolo ran a chemicalIn to hisaddition
1,500storage operation. ofdisposal He some barrelsand buried

Quinnby byproduced Lewisboth andchemical and residue waste
place proper-dumping operationCorporation. took onChemical The

Raymond,ty Hampshire, andin New between 1975Mottolo owned
the end of 1978.

1979, broughtApril, dump to ofthe chemical was the attentionIn
SupplyHampshire and Pollution Control Commis-the New Water

sion, investigated samples. It was subse-and took waterwhich
leaking site andquently that wastes from thedetermined toxic were

whichhad the surface waterswastes contaminatedthat these
River,tributarythrough property a the Exeterthe into ofdrained
May,Insupplythe for the town of Exeter.as waterwhich serves

officials, who informed him that the exist-with StatemetMottolo
and healthproperty a nuisanceon his constitutedence of the waste

responsibility costshazard, and theboth thethat he would bearand
clean-upbarrels, of Mot-for the the site.of the andfor the removal

tolo took no action.
1979,Tuesday July,Subsequently, by writ thereturnable first of

brought superior against Quinn,the State suit in court andMottolo
seeking temporary permanent injunctions authorityboth and toand

upon Raymondenter Mottolo’s land in in order to abate the nui-
sance.

June, 1979, throughIn uponMottolo counsel made a demand
litigationAetna to policyenter the and defend to the limits of the

coverage. Instead,uponNo similar demand was made inUSF&G.
September, 1979, agentMottolo visited his insurance in Massachu-

added, by endorsement, liability throughsetts coverageand
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Raymond.USF&G for the land inlocated At that time he did not
being byreveal to the insurer that he was sued the State for his

Raymond property.activities on the
1982,April, byIn Tuesdaywrit returnable on the first of that

month, Quinn, a co-defendant equity suit,with Mottolo in the State’s
indemnity againstinitiated an (Byaction Mottolo. writ returnable

July 1, 1983,on Corporation, joinedthe Lewis Chemical since aas
July, 1979, action, beganco-defendant with Mottolo in the State also

indemnity against Mottolo.)a similar action
July 16, 1982, broughtOn petitionMottolo declaratorya for

judgment alleging inter alia that both USF&G and Aetna were
indemnifybound to defend and broughthim as to those claims

against Quinn.byhim the State and Both USF&G and Aetna filed
groundmotions to ondismiss the that compliedMottolo had not with

provisions requiresthe of RSA 491:22 petitionwhich that a for
declaratory judgment broughtbe filingwithin six months of the of

gives question,the writ referringthat rise to the to the 1979 State
against petitioner.action the

1983,September,In broughtthe againstUnited States an action
inMottolo the United States District Court for the District of New

Hampshire pursuanton claims made to section 107 Compre-of the
Response,hensive Compensation,Environmental Liabilityand Act

(CERCLA) (42 (Westof 1983)).1980 U.S.C.A. 9607§ The federal
government sought reimbursement under the aforementioned stat-

$744,000approximatelyute for the sum of spent between 1980 and
cleaning up1982 in dumpthe site on Mottolo’s HampshireNew

land.
February, 1984,In againstthe State filed suit Mottolo in the same

court, seeking approximately $40,000federal responsein costs
statute,under assertingthe same pendentfederal and State law

claims of the same or a already pendingsimilar nature to those in
superiorthe court.

August, 1984,In both LTSF&Gand Aetna renewed their motions
petitionto declaratory judgment.dismiss the for petitionerThe

again objected, joinedMottolo and the State opposingwith him in
hearingthe motion. After a November,on the 1984,motion held in

Superior {Gray, J.),the Court in year,December of the same
granted companies’the insurance motions to dismiss. Mottolo did

ruling. Quinn,not contest interveningthis partyan in the declara-
tory judgment petition 1982,since filed a motion for clarification.

grantedThe court January, 1985,the motion in and indicated that
the grantedmotions to dismiss had uponbeen based Mottolo’s fail-

petitionure to declaratory judgmentfor a in accordance with the
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Quinn appeals theprovisions response,Inof RSA 491:22. intervenor
December, 1984, ruling superiorof the court.

Quinn declaratorypetition1982 for aclaims that Mottolo’s
byperiod RSAjudgment, though filed six-month allowedafter the

ground491:22, not be dismissed on that becauseshould nonetheless
reasonablygooddelay lawwas result of a faith mistake ofthe the

provides of lim­upon. 491:22 that the six-month statuterelied RSA
(1)apply “where thein two sets of circumstances:itations shall not

to,coverage disputegiving are not known or rea­facts rise to such
by, expirationsonably the insurer until after of suchdiscoverable

findingperiod;” (2) where there is a that the fail­and court6 month
accident, orpetitionthe was “the result of mistake misfor­ure to file

exceptionsneglect.” court has thesetune not due to This madeand
insurers, Grange Ins.as as National Mut.available to insureds well

141,Watterson, 145, 1007, (1980),412 andv. 120 A.2d 1009Co. N.H.
concerningexception those of law asappliedhas mistakes tothe

fact, v. Middlesex Mut. Ins.well of Guarantee Mut. Assurance Co.as
Co., 261, 264, 6, (1975).A.2d115 N.H. 339 9

Quinn’s goodargument a faithfirst is that Mottolo made mistake
relying upon any liabilityto for theof law in Aetna’s refusal cover

land,Raymondstorage waschemical on his which mistakeof waste
policies’ pollution andon his insurance exclusion clauseshis reliance

1970,press 28,discovery Septembera theof release on fromhis late
Hampshire Department to the effect that theNew Insurance

policiesdisapproveindepartment the future insurance con-would
taining such clauses.

Quinn’sgrantingsuperior for clarifica-The court’s order motion
grantingthe for dis-specifiestion that of the motion of the insurers

timelyupon finding petitionera that the had notmissal was based
491:22, pollutionuponnot thewith RSA andfiled in accordance

policies. The trial courtin aforementionedexclusion clauses the
exceptions stat-to the six-monthfindings of themade no that either

Quinnapplied. this491:22 raisesin RSAute of limitations contained
no or fact onagain mistake of lawappeal,on but we discernissue

recentlyargument wasus. This samethe record beforereview of
Appeals for First Circuit.put Court of thethe United Statesbefore

J., held, regardingBownes, pressby theIn a the courtdecision
Commissioner, noHampshire Insurance thatthe Newrelease of

would,policy Newexclusion undernullification of aautomatic
and, further, posture ofHampshire law, theabout thathave come
respect pollution inexclusionswith tothe insurance commissioner

enforceable,legally itliability policies was becausenotinsurance
requirements of Newadopted the thein accordance withwas not
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Act, chapterHampshire Procedure RSA 541-A.Administrative
Ins., 30,Lakes v. National Fire 727 F.2d 32Great Container Union

agreement(1st 1984). analy-inCir. We are with the First Circuit’s
law,changeConsequently, ininasmuch as there was no the andsis.

it,respectin we ourno mistake to shall confine review totherefore
finding of lack ofthe lower court’s timeliness.

issue,Turning superiorto we affirm dismissal ofthat the court’s
petition. aware,the Petitioner wellMottolo was within six-the

period following injunctionsmonth the suitState’s for and abate-
nuisance, coverageof liabilityment a that under his various insur-

policies major gauging liabilityance was a factor in his for the
clean-up operations Through attorneysmustthat ensue. his he wrote

June, 1979,to in andAetna demanded that the insurer enter the suit
coverageup letter,policy.and defend to the oflimits the In the Mot-

attempted languagetolo to describe the occurrence within the of the
policy “possibly,as premises,the suddenlychemicals have left the

,”accidentally thereby triggeringand . . . exception pollu-an to the
policy.tion exclusion inclause the

Thus, Aetna, July 13, 1979, coverage,when on refused Mottolo
possession prompthad in his all the facts that he needed to him to
declaratory judgment coveragefile for a on the issue. Aetna’s

response prompt he,was and alerted Mottolo to the fact that the
insured, and his coverage.insurer were at odds over the ofmatter
Since within six ofmonths the writState’s Mottolo was aware of the

upon coverage depended,facts which he was not entitled to extend
period bringing declaratory judgmentthe for the action and is

by Bird,barred the six-month limitation. Ins. v.Co. 124Hartford
784, 786, 4, (1984). petitionN.H. 480 A.2d 5 Mottolo’s should have
brought, court,been on the facts before this no later than the end of

1979.

Finally, we note that the record before us indicates that Mot­
upontolo made no prior filing petition.demand toUSF&G the of his

Moreover, appearsit attempted liabilitythat coveragehe to add for
Hampshire bydumpingthe New site endorsement the Stateafter

brought against givingsuit him anyand without his insurer notice
Again, puttingof it. validlyaside whether there ever was a subsist­

ing coverage here, petitionedissue Mottolo andcould haveshould
declaratory judgment then,for a Therefore,not inand 1982. we

findingconclude that the that,of the lower court is correct as
against equitythe brought by State,suit in petitionthe the for
declaratory judgment barred,is and we affirm.

Quinn also that petition declaratoryclaims judg-Mottolo’s for a
timely againstis indemnityment as brought byactions both it and
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case, Corporation,by in Lewis Chemicalother co-defendant thethe
by becauseprovisionsthe of RSA 491:22 theand it is not barredthat

runningindemnity of theare new claims which start theactions
ignores operativeagain. argument set ofThis the commonstatute

originalindemnity and the suit infacts from which both the action
liability illegal improper disposalequity spring: and of toxicfor

QuinnMoreover,Raymond was aproperty.the co-defend-wastes on
equitythe action in 1979.ant with Mottolo from the outset of State’s

joined Corporation thethe to suit twoThe State Lewis Chemical
place,in whichlater. All those facts were from Mottolomonths

issue,coverage majorahave deduced that his insurance wascould
might clean-uponly expendto tonot of sums that he havebecause

Raymond, possibilitythe too eas-operationhis in but also because of
ily would to minimize its liabil-foreseen that his co-defendant seek
ity claiming againstby over him.

Grange supra,the situation in National v. WattersonUnlike
coverageallegingan amended writ new facts raised a issuewhere

properly triggered periodfirst time and a new six-monthfor the
declaratory filed,petition judgmentwithin which a for could be

Quinnby againstsubsequent no dis-here the action Mottolo raises
coverage. indemnitytinct of The actions reiterate issues ofissues

liabilityresponsibility dumping inand for the which the first
have seek a determination ofinstance should cautioned Mottolo to

duty applicable pol-the ofhis toward him under terms theinsurer’s
icy.

attemptindemnity merely establish thattowillThe actions
lay Mot­dumping withliability of the toxic wastesfor theprimary

liability, any,if wascompanies’ ownthat the chemicaltolo and
large measureare inissuesmerely or vicarious. Suchderivative

underlying Inaction.in thelikely to be contestedto thoseidentical
event, and,indemnityany subsisting in forissue the suitsthe both

coverageMottolo, suit,underlying for the ofin the was abatement
expenditures to this matter.the nuisance and for other attendant

filingperhaps question of the firstWhat became a serious after the
indemnity suit in 1982 should resolved in 1979could and have been

original coverage.when the writ for the first time the issue ofraised
therefore,petition,The is barred on these claims as well.

Quinn’s argument is andfinal that both the federal State claims
againstfiled District Court are newMottolo in the United States

Quinnrunningwhich should the of RSA 491:22 afresh.matters start
originalthe for of adraws a distinction between State’s suit abatement

injunctive relief, recoveryand for and the actions institutednuisance
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ofin the fallunder CERCLAthe Stategovernment andby the federal
1983.

a statuteofthe enactmentposition whethernoWe take
mayaction, an individualunder whichofup new causesets awhich

discoverable, so as toknown orliable, “fact” notaconstitutesbe
petition forto file aperiod within whichsix-montha newinvoke

unnecesary this issue. Underreachtodeclaratory judgment. It is
230,Co., N.H.127Insuranceholding today v. Federalin Jacksonour

invoking the757, is from(1985), Mottolo barred232, 498 A.2d 759
statute, that statutedeclaratory judgment becausetheaid of State

jurisdic­federalnot those undersolely andto State actionsrelates
pursue thetoIf wishesMottolo233, at 759.498 A.2dId. attion.

correspondingcoverage, under theseek reliefhe mustmatter of
(West2201declaratory 28judgment act. See U.S.C.A. §federal

America, 667 F.2dNorthsee, e.g., Corp. v. Ins. Co.1982); Keene of
denied, (1982).10071981), 455 U.S.(D.C. cert.1034 Cir.

declaratorypetitionrespect to a forprocedure withThe federal
limitation;filing proceeding is timeajudgment has no six-month

ques-giving theunderlying rise toonly cause of actionif thebarred
Steamship v.Co.barred. See Luekenbachis timetions to be resolved

545, (2d 1963).States, As we indicatedCir.312 F.2d 548-49United
comity appropriateJackson, make it“policies of federalism andin

insurance cover-courts to resolveallow the federalfor this court to
arising those courts have exer-age questions suits over whichfrom

234,Jackson, supra at 498 A.2d at 760.jurisdiction.”cised
declaratoryconclusion, petition for relief waswe hold that theIn

action,originalagainst nor was its timelinesstimely thenot filed as
Further, originalindemnitysubsequent theby actions.therevived

respecting possible cov-inadequate apetition to address the issueis
accruingerage atquestion of new federal causes of actionas a result

Therefore, ruling superiorof court is affirmed.the thea later date.

Affirmed.

All concurred.


