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authority. 473,the Commission’s Id. atof the extent of 471 A.2d at
1158.

ruling thein thathold that the master erredWe therefore
plaintiffs’ licenses. We alsoimproperly revoked theCommission

original rulingaccording of theplaintiffs, to the Com­hold that the
1,Januaryjockeymission, ineligible apply untilfor licensesare to

Jersey1986, will not be con­in Newwhich time their conductafter
applications.respect to futuresidered with

Reversed.

All concurred.
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Merrill, attorney general (.Amy Ignatius,Stephen L. assistantE.
attorney general, orally),and for theon the briefs State.

Segal, Segal(Ronald Ian and Peter Karl& of ConcordMarsh
briefs, Segal orally),Marsh on the and Mr. for the defendant.

BATCHELDER, defendant, Guaraldi,David was convictedJ. The
assault, 632-A:2,charges aggravatedof felonious sexual RSAon two

jury(Supp. 1981), Superior (Johnson, J.).inX after a trial Court
Thereafter, unsuccessfully appealedthe both convictionsdefendant

grounds inadequate jury effec-of instructions and denial ofon the
93,Guaraldi,of v. 124 N.H. 467 A.2dtive assistance counsel. State

appealed the trial court’s denial(1983). The defendant later of233
trial, appealssubsequent and the two weretwo motions for a new

argument and decision. We affirm.consolidated for oral
appeal, asserts that the failed toIn the first the defendant State

steps pursuantto locate a defense witness to courttake reasonable
order, thereby infringing rightconstitutional tothe defendant’s
fully present appeal, the defendant assertshis case. In the second

deprived of counsel because in athat he was of effective assistance
representedprosecution Thomas Guar-related his trial counsel also

aldi, employee onand close friend who was also indicteda fellow
involvingcharges aggravated the sameof felonious sexual assault

legallyyouth defendant hadretarded and whose surname the
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below, affirm both decisionsthe reasons set forth weassumed. For
of the trial court.

I. Failure To Locate Witness

trial,November, 1981, approximately months before theIn six
who, accordingdepose to thedefendant moved to Edward Gaedtke

defendant, might exculpatory potentialprovided evidence. Thehave
allegedly to a defense of extortion and fabricationevidence related

trial, attemptsafter failed to locateof evidence. One month before
Gaedtke, for continuance or an order com-the defendant moved a

hearing 1,Aprilpelling produce a onthe to Gaedtke. AfterState
compel(the April 13th), the refused totrial was set for court1982

witness,produce the State “to takethe to the but did orderState
throughthrough policesteps, and local and thereasonable State

FBI, attempt ofto locate Mr. and inform defense counselto Gaedtke
efforts and the results.”their

order,response prosecutor,In attorney generalto the the assistant
Gordon, Captain BarryMartha V. asked Robert of the Nashua

Department Corporal Clayton YoungPolice and Hamp-of the New
shire particular,State Police to locate prosecutorGaedtke. In the
requested police pointsthe State to issue an “all bulletin.” The

Department’s investigationNashua Police disclosed that Gaedtke
possiblyhad left the and Vegas.State was en route to Las These

police unsuccessful,efforts were presentGaedtke was not at theand
trial.

FBI,The State did not prosecutor’scontact the due to the belief
chargethat since no involved,federal was no federal assistance

forthcoming. Further,would be the State did not contact the Vet-
(VA),erans’ despite prosecutor’sAdministration knowledgethe that

receiving hospitalGaedtke was prosecu-treatment and benefits. The
tor police agenciesdetermined that use of the two waywas the best

complyto with the trial court order to locate the witness.
trial,Several months after the producedthe State Gaedtke to tes-

tify governmentas a in prosecution.witness a murder In that
instance, prosecutorthe Sergeant Lamycontacted Roland of the

Hampshire Police,New through investigationState who located
Later, January, 1984, privateGaedtke. in investigator bya hired the

defendant was able to dayslocate inGaedtke two at his Massachu-
setts residence.

arguesThe defendant that the State failed to take “reasonable
steps” produceto particular,Gaedtke at the trial. In the defendant
asserts that pursuethe State did not all reasonable methods at its
disposal (i.e.,to locate Gaedtke VA),the FBI and and that when the
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government’s purposes located,witness was needed for the washe
sought convenientlybut when he was as a defense witness he was

Further, arguesunavailable. the defendant that his fundamental
right fully through developmentto defend himself the of evidence

denied, violating processwas traditional andnotions of fairness due
Hampshireof law under the New and States Constitutions.United

appeal complyThe first issue on is whether the toState’s efforts
with the trial court’s order were reasonable. The defendant asserts

steps taken, testimonythat because reasonable were not the of an
lost, thereby necessitatingessential witness was a new trial.

agree steps byWe with the trial court that reasonable were taken
prosecutorthe policeState. The contacted both andState local offi-

Although investigations bycials before the trial. the undertaken
police agencies fruitful,both were not this cannot be blamed on the

witness,produceState. The was notState ordered to the as the de-
originally requested, merelyfendant steps”but to take “reasonable

to locate the witness. The fact that the was able toState locate
testify prosecutionGaedtke to as a awitness at later trial does not

per priorse inadequate. prosecutorindicate that the effort was The
stepsstated that the same were taken in both instances.

issue,compulsory process citing I,The defendant raises partthe
Hampshirearticle (“every subject15 of the New Constitution shall

right produce proofs mayhave a to all that be favorable to himself...
fully defense”),and to be heard in his and the sixth amendment of

Constitution, particular compulsorythe in processUnited States the
(“the enjoy rightclause compulsoryaccused shall the ... to have

process obtaining favor”).for inwitnesses his The defendant relies
part Washington Texas, 14,in on (1967), leadingv. 388 U.S. 19 a

explicates compulsory processcase which the clause:
right testimonyto offer the of witnesses and to com-“[t]he

pel attendance, necessary,their plainif inis terms the
right defense,present right presentto a the to defend-the

prosecution’sant’s version of the facts as well as the to the
jury mayso that it decide where the truth lies. as anJust

right prosecution’saccused has the to confront the wit-
purpose challengingnesses testimony,for the of their he

right presenthas the to his own towitnesses establish a
defense.”

agreeWe with principlesthe constitutional as enunciated in
Washington, yet agreewe cannot with the defendant’s reliance on

principlesthese in the instant case. The defendant was not inhibited
by presenting case,the State in his and the State did take reasona­

steps procuringble to in appearance. impor-assist the witness’s It is
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court, hearing materialitya on the oftant that the trial after
testimony,potential decided not to order the State toGaedtke’s

witness,produce the but rather ordered the State to take reasonable
Therefore, rightsteps to locate the witness. the defendant’s “to

infringed.present nothis own witnesses to establish a defense” was
opposingThe and the offer views on the material-State defendant

ity testimony.potentialof The defendant asserts thatGaedtke’s
extortion,testify alleged thereby exculpat-Gaedtke would about an

ing the defendant. The asserts if testified heState that Gaedtke
right againstprobablywould invoke his fifth amendment self-

Further, provideincrimination. the asserts couldState that Gaedtke
guilt knowledgeadditional evidence of of thebecause of his defend-

ant, victims, alleged homosexualitythe and the of the defendant.
potentialThus it is unclear whether the evidence would ever be

given, whether, given, helpifand it was it thewould defendant’s
case.

Hampshire provides mayNew law that a new trial be
“through accident,ordered when the defendant can establish that

justicemistake or misfortune has not been done and a further hear­
ing equitable.” grantingwould be RSA 526.T. “The of a motion for a

trial, opportunity heard,new after notice and an to be is within the
uphelddiscretion of the court and will be absent an abuse of discre­

(citation omitted).”tion Armstrong Armstrong, 291, 293,v. 123 N.H.
103, (1983).461 A.2d 104

After a review of the record we find that the trial court did
not abuse its discretion and that the stepsState did take reasonable

conclude,to therefore,locate the witness. We that the trial court was
denyingcorrect in defendant’s motion for a new trial based on the

produce witness,State’s failure to a and we affirm.

RepresentationDualII.

appealThe second issue on is deprivedwhether the defendant was
rightof his constitutional to the effective assistance of counsel. The

arguesdefendant that a conflict of interest existed at the time of
trial representedbecause defense Guaraldi,counsel also Thomas a

employeefellow Guaraldi,and close friend of David in a related
Further, arguescriminal case. the repre-defendant that the dual

compromisedsentation duty loyalty;counsel’s of undivided that the
concerningcourt’s failure to address David Guaraldi on the record

potential interest,the conflict of him,and to obtain a waiver from
error;was reversible and deprivedthat the conflict him of the effec-

tive assistance of counsel. The State counters that there was no
conflict,actual potentialand that the adequatelyconflict was
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byearly proceedings and waived the defendant.in theaddressed
appeal David Guar-part of the follow.relevant to thisThe facts

aggra-charges ofindicted onwere bothand Thomas Guaraldialdi
632-A:2, (Supp. 1981). Thom-XRSAfelonious sexual assault.vated

represent at theattorney himPeter Heed toretainedas Guaraldi
independentGuaraldi, not then havearraignment. who didDavid

Attorneybyarraignmentcounsel, represented Heed.at thewas also
representhowever, co-stated, policy was not tothat hisHeed

afterdefendants, representnot David Guaraldithat he wouldand
that, stage inof the defensearraignment. stated at theHeed alsothe

involved, theno actual conflict becausethere waswhich he was
antagonisticgoing defenses.not to assertGuaraldis were

attorney,father,Guaraldi, retained a BostonThomas’sLeonard
Sullivan, wasrepresent Thomas and David. Sullivanto bothJames

Merrimack, Hamp-Ryan,by a Newjoined in the defense Kenneth
discussingshire, attorney. the issue of conflict withrecalledSullivan

the twojudge. stated thattrial Sullivanand with thethe Guaraldis
antagonistic; bothwere notthat their defensesdefendants insisted

testifythey would neverand saidtheir innocencemaintained
against each other.

Ryan,Guaraldi, by tried firstrepresented and wasSullivanDavid
counsel,by inobjected madetactical decisionsHe toand convicted.

employeeor fellowcall Thomas Guaraldiparticular the failure to
call thesetestify. trial counsel did notto The reasonLinda Fisher

any suspectedprevent of theevidencepotential witnesses was to
beingrelationship Thomas fromof David and Guaraldihomosexual

damaging defense.and David’sentered
trial, attorneysconviction, Thomas’s Sul-and beforeAfter David’s

Guaraldi, paying allRyan who waswithdrew. Leonardlivan and
Everett,Segal oflegal fees, and Ronaldretained Alfred Farese

Concord,Massachusetts, Marsh, as the new defensePeter ofand
represented at his trialteam ThomasThis latter defensecounsel.

prosequiin which a nolle(which declared a mistrial andwas later
Segal represent onattorneys Marsh Davidentered), and andwas

appeal.
hearing, requestedcourt, sentencingat defendant’sThe trial

stating aware ofprepare that he wasto an affidavitDavid Guaraldi
interest, possiblethepotential that he had discussedconflict ofthe

attorneys, thatrepresentation with his andcommonramifications of
his counsel.he was satisfied with

conviction, sentencing, appeal, the de-an unsuccessfulandAfter
assistance oftrial based on ineffectivefendant moved for a new

28, 1984,hearing September trialthemotion oncounsel. At the
potential conflictjudge about thestated that he had been concerned
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one,” issue with defense“day discussed the conflictand hadfrom
denial of thatappeals the trial court’scounsel. The defendant

motion.
deprivedrepresentation theappeal is whether dualThe onissue

arguesThe defendantassistance of counsel.defendant of effective
question on the recordthe defendantfailure tothat the trial court’s

pitfalls jointofto advise him of theof interest andaboi t the conflict
rightdeprivation defendant’sto the of therepresentation amounted

althoughthatof counsel. The State maintainsassistanceto effective
judgecolloquy and the defendantbetween theon-the-recordno

warningadequateoccurred, of the conflictdefendant did receivethe
argues although potentiala con-thatwaived it. The State alsoand

existed, conflict ever arose.flict no actual

guaranteesHampshire to all liti­The New Constitution
Const, 1,pt.gants arts. 12assistance of counsel. N.H.the effective

118,15; Potter, 257, 259, (1984);480 A.2d 119Abbott v. 125 N.H.and
764, 834,State, 770, (1978).839 Thev. 118 N.H. 394 A.2dSmith

proscribe joint representation,does not butConstitutionState
requires criminaltrial counsel and the court to ensure that defend­

legal recentlyrepresentation. addressedants receive effective We
representation Hoppsmultiple in v. State Boardthe issue of of

a., 133, (1985) (“special apply500 A.2d rulesParole & 127 N.H. 355
arisingpredicated ofwhen such a claim is on a conflict interest

lawyer’s representation of more than onefrom one simultaneous
defendant”).

Abbott, measure the effectivewe held that the test “toIn
interest,counsel, against inof conflict of theas claimsassistance of

actual, opposedrepresentation” an asmultiple is whethercontext of
adversely trialaffected counsel’spotential, conflict of interestto a

Abbott, 259-60, (emphasissupra A.2d at 119representation. at 480
addressingCourt,Supreme in thisomitted). The StatesUnited

issue, that a conflict of interestdefendant who showsstated: “[A]
representation not dem­actually adequacy needthe of hisaffected

Sullivan,Cuyler v. 446prejudice in order to obtain relief.”onstrate
335, (1980).349-50U.S.
Hopps supra, we stated:In

Appeals First Circuitof for theStates Court“The United
requiresCuylerinexplained that relief under the rulehas

plausible alternativeproof (a) someof two elements:
mightstrategy havetactic that trial counseldefense or

between that alter-pursued; (b) an inherent conflictand
arisingand interestsand other demandsnative defense

person.”representation of anotherfrom counsel’s
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(citing Brien136, v.at 356-57 UnitedHopps, supra 500 A.2dat
States, 10, (1st 1982)).F.2d 15 Cir.695

byargues existedthat an actual conflict of interestdefendantThe
joint representation of himself and Thomasvirtue of trial counsel’s

conflict, that counselexample the he claimsan ofAsGuaraldi.
testify, could have cor-and that Thomasto call Thomas torefused

not call Thomas tofacts. Counsel didhis version of theroborated
damagingtrial, however, entry of evi-testify to avoid theat David’s

Moreover,pending. becausetrial wasand because Thomas’sdence
throughout pro-theinnocencemaintained theirthe two Guaraldis

other,testify againstthey eachceedings would neverand declared
plausiblesay available somethat defense counsel hadcannotwe

callingstrategy. argument tothat Thomasdefense Thealternative
persuasiveis nottestify plausible alternative defense tacticwas a

testimony probability have under-in all wouldbecause Thomas’s
by raising inferences of a homo-of innocencemined David’s defense

Further, Thomasrelationship the twobetween Guaraldis.sexual
againstprivilege self-incrimina-fifth amendmentavailable thehad

testimony mighttion, have been limited.of hisso the extent

arguesconflict, thatthe theif there was an actual StateEven
by asserting were nothat therewaived the conflictdefendant

failingThomas, by toantagonistic and anddefenses between David
record,bysupported theseparate counsel. This assertion isretain

1981,early counselSeptember, defensethat as aswhich discloses
failure towith David Thediscussed the conflict Guaraldi.Sullivan

rightimplicit of the toseparate representation was an waiverseek
object representation.to duallater

argues despite court’s and counsel’sthat thedefendantThe
conflict, the defendant wasearly potentialin the case of aawareness

significancethe ofhe understoodon the record whethernever asked
right Heto have other counsel.and wished to waive histhe conflict

practice requires the courtin criminalthat the modern rulestates
joint representation and ...respect“promptly inquire with to suchto

righthis to the effective assist­defendant ofpersonally advise each
counsel, including separate representation.” E. Crim. P.Fed.ance of

Lawriw, (8th 1977), cert.44(c). v. 568 F.2d 98 Cir.See United States
denied, Carrigan,(1978); v. 543 F.2d969 United States435 U.S.

argues(2d 1976). that recent StateThe defendant also1053 Cir.
See, Porkorny,e.g., 458practice. v.decisions follow this Statecourt

307,People Gomberg, 342 N.E.2d(Me. 1983); v. 38 N.Y.2dA.2d 1212
(1975).550

requiring theagree that the ruleWe with the defendant
engage discussion con-defendant in an on-the-recordcourt to the



311

cerning potential by multipleand actual conflicts created repre-
merit, adopt requirementhas but we refuse tosentation this retro-

recentlyspectively. As we stated:
supervisory jurisdiction,our“In the exercise of there-

fore, require involvinginwill all caseswe future criminal
multiple representation that both counsel and the trial

making indicatingresponsiblecourt forbe a record that
investigated possibilitycounsel has the of conflict of inter-

est, client,possibilityhas discussed the with and haseach
unlikely.highly Similarlydetermined that conflict is

responsible makingwillcounsel and court be forthe a
record repre-of each client’s informed to dualconsent
sentation; that consent must rest on the client’s under-
standing representingthat entitled tohe is counsel him
alone. The trial court should issueaddress the on the

early proceedings practicable,record as in the as is and
representationmust refuse to dualallow unless the record

convincingly potentialindicates that forthe conflict is
very slight. mayWhile this not be our last word on this
subject, we wish experiencewould to assess under this
procedure before we would ruleconsider a that would
flatly preclude representationdual or one that would shift

proofthe burden of when a is attackedconviction collat-
erally grounds Foster,on of conflict. United States v.Cf.

(1st469 F.2d 1 Cir. 1972}.”
140,Hopps, Hopps127 N.H. at 500 A.2d at 359. The decision is

prospective responsibilitiesand newcreates for the trial court. We
say bycannot that the trial court here reversiblecommitted error not

anticipating Hopps.the ofdictates
case,the facts of this the colloquyOn absence of an on-the-record

preventDavid not allegedwith Guaraldi does ofthe waiver the con-
effective,being requiringflict from thus new trial.a The conflict

arraignment,issue was raised at the and was discussed with the
bydefendant counsel. The record discloses thethat conflict issue

brought earlywas to the defendant’s Moreover,attention in the case.
decision ofthe the defendant and Thomas Guaraldi not to retain

representation, beingseparate potentialafter ofinformed the con-
by counsel,flict is an effective per-waiver. counselDefense has not

suaded us that David Guaraldi was denied effective assistance of
counsel under the State or Federal Constitutions.

decision of the denyingThe trial court the defendant’s motion for
a new trial based on ineffective assistance of counsel is affirmed.

Affirmed.
Johnson, J., sit;did not the others concurred.


