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land,adjoining sufficientlyonto prescriptiveheld adverse to create
easement).

note,There finalis one issue for to plain-us which arises on the
argument zoning granted bytiff’s that the variance ofthe board

adjustment 1984,19,on March was void because the board had
notify plaintiff, owner,failed abuttingto the anas that it would

requestconsider the defendant’s for a variance at the March 19
meeting. plaintiffRSA judgeSee 31:71. The claims that the trial

regardedshould therefore have the defendant’s construction aas
zoning consideringviolation of the ordinance when whether the

building bewould a orreasonable unreasonable interference with
plaintiff’s Kamen, 372,the v. 126interests. See Treisman N.H. 493

claims,(1985) (in passing zoningA.2d 466 on nuisance ordinances
highly persuasive societyare ofindications what considers reasona-

property).ble in the use of

argument. AlthoughsupportThe facts do not this the board
unquestionably give plaintifffailed to notice ofthe written the meet­
ing, plaintiff just unquestionablythe as had reasonable actual notice

legal hearing,of it. Dr. Tenn and his counsel attended the and no
prejudice provide plaintifffrom to theresulted the failure with

entitled, passingwritten notice. The trial court therefore whenwas
claim, compliedon the thatnuisance to assume the defendant had

zoning regulations.with
dismissing equity.The did intrial court not err in the bill

Affirmed.
Johnson, J., sit;did not the others concurred.
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Bennett,Winer, Pillsbury (Peter W. Bennett andand of Nashua
brief, Pillsbury orally), forPillsbury and Ms. theon theLucí S.

plaintiffs.

Nashua, byGormley, Jr., thebrief for defendantofArthur 0.
K. Reese.Robert

SuperiorKing, from an of theappealThis arises orderC.J.
bysetting conveyanceJ.) a deed from the(Dalianis, asideCourt

George Sophie Koper to Robert andand the defendantsdefendants
Reese, confirming good property intitle the sameand toCandace

part,part, reverse in and remand.plaintiffs. We affirm inthe
Reese,K. afacts follows. Defendant RobertThe relevant are as

broker, accountingperformed servicesand other fromreal estate
severelyGeorge Koper, a disabledfor defendant S.1972 to 1977

deceased, wife, incompetent,George Koper, nownow hisdiabetic.
Fisher, Jr.,Janelle,others, Esq., and Paul wereLouis M.and two

development corporation asknown Indianof a landstockholders
taking meetingsbegun corporateValley, Koper Reese toInc. had

1977, began regardingduring which time discussionssometime at
and, 1978,January Kopercorporation; in indi-of thethe dissolution

attorneypowera ofhis fellow that Reese hadcated to stockholders
to on his behalf.act

implemented inplans corporatethe dissolution were theThe for
agreement, Koper tospring liquidation was taketheof 1978. Under

land,” swampy parcela multi-acrepart of his share the “backas
Valley, undeveloped. Aprilunsold OnInc. had left andthat Indian

by21,1978, Koper property deed inthe an executed accord-received
liquidation agreement. past currentFor his and serv-ance with the

$2,800.00,approximatelyhimices, Koper owedthatReese claimed
anyalthough any kepthad never bills and never time orhe sent

moneyKoper inexpected to receive someaccount records. June
1978,Reese, but, 30,1978, April wife apay on he and his executedto

conveying property to and his wife. Reesethe back-land Reesedeed
reallythroughat the land wasconceded that least June 1978

debt,nothing security simplyhethan for a and that thereaftermore
“grace” perioda about he never informedthe deed for whichheld

Augustrecording inKopers, before it 1978.the
Meanwhile, May 19, 1978, corporationon an amendedthe executed

original corporationdeedcorrected from the todeed which the
Reese, acting power attorney Koper, helpedof forKoper. under his

Janelle,attorney, prepare thiscorporation’s Louis to deed andthe
attorney to have it Reese nevertook the deed from Janelle recorded.

property.held a sameto Janelle that he also deed to thementioned
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Furthermore, of own deed.a correction hisnever obtainedReese
because,corrected deedhe had not obtained aconceded thatReese

hetime, Kopersthe onceto return deed tohe histhat intendedat
moneypaid the owed.was

Fisher, Jr.,1978, withThroughout talkedof Paulthe summer
21, 1978,August atbuying property.Koper the back-land Onabout

definitelymeeting, Koper histold that sonscorporation Fishera
Koper thatbuy claimedproperty. Both Fisher andto thewanted

attorneyhowever,meeting;present Reese andat theReese was
Attorneypresent. did tes-not Janellesaid that he wasbothJanelle

August 8, saytwice, to thattify Koper him 6 andhad called onthat
pay $2,000 property.to for thewantedReese

1978, a.m., nearlymeeting, August 22,day at 8:44afterThe this
it,receiving his deed. On the samemonths after Reese recordedfour

attorney.date, Koper power of Reesefired and hisReese revoked
entirely thehe recorded his deedthat it was coincidental thatclaims

plaintiffsday Koper agreed property the and onto sell the toafter
daysame he was fired.the

Attorney Janelle, part negotiation withpreliminaryofas the
sons,by Koper a onrespect a sale to the ran title searchto Fisher

4,up August theproperty A search was not run forthe to 1978.
7, 1978,August Septemberperiod between 4 and on which date

conveyingKoper property theand his executed a deed the towife
sons, $2,000.00plaintiffs, paid KopersFishers. The Fisher the the

4, 1978,property, giving deposit September payingthe a on andfor
10,September They Sep-1978. their onin full on recorded deed

11,1978, Augustonunaware of Reese’s deed recorded 22.tember
variances, beganplaintiffs permitsThe then obtained and town

building road, property preparationin foran access and cleared the
paidplaintiffs propertyhouse lots. The also the taxes from 1978two

duringproperty period,the this butto 1981. Reese visited one time
improvementsplaintiffs him. He no to thedid not see madethe

it;anypaid on he neverproperty; he never real estate taxes and
gave Kopers any written to demonstrate that thethe document

anyonetold hisdebt was cancelled. Reese also never aboutclaimed
property.deed to the

knowledge interest untilof Reese’splaintiffs no actualhadThe
financing previously-existing1981, mortgagee abankApril when a

moving property, athe foundhouse, plaintiffs were ontothewhich
immediately theproperty. notifiedto The bankduplicate deed the

suspendReese, toprior advised themthe deed to andplaintiffs of
plans.their

equity thefiled in to set asideSubsequently, plaintiffs a billthe
justGeorge Koper diedKopers to theconveyance from the Reeses.
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16, 1984, superior court found thatMay theprior the trial. Onto
security a debt and thatonly be forintended todeed wasReese’s

change thethe nature ofdid notsubsequent recordationReese’s
recordingReese’s act offound thatconveyance. court furtherThe
uponfraud theownership a constructiveconstitutedofhis claimand

that, constructiveof theplaintiffs and becauseKopers theand
ordered that theThe courtfraud, was invalid.recordationReese’s

plaintiffsaside; good passtitle to thethatconveyance be setto Reese
no interest in theKopers; Reese havethatby from thetheir deed

againstplaintiffs had filedpetition thewhichproperty; and that the
appealed.Reese hasKopers be dismissed.the

thethese: whetherresolve arecourt mustwhich thisThe issues
a deed infinding was butReese’s deedin thatsuperior court erred

absolute; the con-the nature ofwhethermortgage deedand not a
question;during period in andchangedsubsequently theveyance

prop-outright ownership of the back-landtoclaimwhether Reese’s
Kopers.upon plaintiffs and thetheerty frauda constructiveworked

regardingsubsidiary questionsAdditionally, to resolvewe are asked
equitable powers in this case.of itscourt’s exercisethe trial

Reese,Kopers tothethe deed fromfound thatThe trial court
debt,only securityface, for aoperated asalthough on itsabsolute
452,Ford, 124 N.H.mortgage. noted in White v.is, As weas athat

1176, (1984):455, 1178471 A.2d
by parolmay proven evi-beon its facedeed absolute“A

operateby parties to asthebeen intendeddence to have
parties thethe atsecurity intentions ofa debt... . Thefor

determinative, thoseconveyance . . . butaretime of the
par-themay the situation ofinferred fromintentions be

executed.”contract wasactions after theties and their

omitted.)(Citations

case, grantors unavailable to tes­Where, werein this theas
in orderevidence toextrinsictify, must considerand the trial court

adopt ofwill its constructionparties, weof thethe intentionsdeduce
by Id.supported sufficient evidence.long isas itthe contract so

the evi­compels us to conclude thatrecordof theOur review
givenfinding to the de­the deed wassupport the thatdoesdence

pointing conclu­security to thisfor a debt. Factorsfendant Reese as
that, initially, the deed wasat leastReese’s admissionsion include

conveyancedebt; subsequent ofmerely security Kopers’ thethefor a
giventestimony that he hadplaintiffs; Reese’sproperty to thesame

cash;preferred and Reese’s“grace” period heKopers becauseathe
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after itsfour monthshis deed until almostto recordfailure
execution.

plain­law, prior to theBy of the deedReese’s recordation
necessarily inperfect title Reese.did notof theirstiffs’ recordation

onlyvalidly when it is ‘delivered’transfers titledeed“An executed
byconvey ‘accepted’ thegrantor and isby present intent tothe with

1025, 1028, 737,White,grantee.” 381 A.2d 740117Arwe v. N.H.
noted,(1977). supportsAs the evidence the inference that the Ko­

pers, grantors, conveythe propertydid not intend to the to Reese
Furthermore, posses­gave physicalthey merewhen him the deed.

by grantee constitute adoes not in and of itselfsion of the deed a
1030, 740; and,delivery, the absence of otherat 381 A.2d atid. “[i]n

evidence, delivery may presumed because wasnot be [a deed]
Parsons, 96, 98, 231,Newbury 103 166 A.2d 233recorded.” v. N.H.

(1960).
grantors,any subsequent Kopers,Whether conduct of the the

they originally gavechanged the of the deed which Reesecharacter
except circumstantially, Kopercould not be determined for Mr. died

case,shortly transpired. any uponthese events In based itsafter
hearing trial,testimony uponof the and facts established at the trial

Koper’s respectcourt determined that inaction with to the deed to
Reese did not work a ratification of the instrument. The trial court

conveyanceKopers’ subsequentfound that the of the back-land
property to the Fishers was actan consistent with their continual

conveyanceownership priorand inconsistent with a to Reese.

equitable mortgage provedThe terms of the were not at trial
any degree particularity concerning precisewith of either the

repaymentamount owed to Reese or the terms of of the debt. Reese
June; however,Koper payclaims that was to off the debt in subse­

quent Koperto that date he failed to communicate with about the
and, circumstances, “grace period”debt under these the that he

gave Koper essentially meaningless. only provento was The “acts”
certainty werewith the recordation of Reese’s and the Fishers’

judgeposition persuasive­deeds. The trial court is in the best to the
credibility witnesses,ness of the evidence and the of the and we will

generally findings. House,Clearingnot review such 93 Inc. v.
346, 350, Thus,Khoury, 671, (1980).120 415 A.2dN.H. 674 we defer

finding Kopers’ subsequent payto the court’s that the failure to
didReese not constitute a ratification of Reese’s deed.

Reese’s andalso found thatThe trial court recordation
fraudownership property worked a constructiveto theofclaim

plaintiffs.Kopers theupon andthe
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conveyanceaccepts thea with under-person who“[A]
merely securityas a for thestanding operatesthat it

grantorowing by charge-to the ispayment a himof debt
subsequentlyquasi fraud if heorwith constructiveable

understanding, andan theof suchdenies the existence
accordingby equitycourt ofenforced awill beinstrument

parties.”to of thethe contract
Co., 358,App.Building 360-123 CalWestern Loan &Dietrichson v.

Pleasant,61, 64, Sprigg Bank Mount 39(1932); v. The11 65P.2d of
201, Mortgages Appli-(1840); 55 2d 48.(14 Pet.) Am. Jur. §206U.S.

of constructive fraud prevent-doctrine is a device forcation of the
another,expenseat ofing unjust personof theenrichment onethe

may v.wrongdoing involved. Bernardthough beno intentionaleven
685,360, 364, (1967).Bernard, On the basis236 A.2d 688108 N.H.

fraud, trialfinding constructive thehad committedof its that Reese
conveyance Kopersesthat the from the tocourt ordered Reese be set

good property,to free andplaintiffs take title thetheaside and that
argues trial court mis-any that theinterest of Reese. Reeseclear of

ordering that has nofraud in heapplied constructivethe doctrine of
property whatsoever.interest in the

whole, toViewing a we find evidencethe record as sufficient
finding fraud. ad­support of constructive Reesetrial court’sthe

securityonly aoriginally operate as fortomitted his deed wasthat
recording deed,his anddebt, timing the ofcoincidental ofand the

recording claiming ownership, in of hisbreachof andthe act itself
understanding Koperses, supportwith the finding.the

jurisdictionAlthough superior equitablethe court’s
person’sof fraudgranting from the effects anotherreliefextends to

WlEBUSCH,damages, R.wronged than 5party seeks otherwhen the
Hampshire Practice, Practice and Procedure §CivilNew

although inn.13, a exercise(1984),493 and trial court the2043(7) at
adjust precisepowers may “shape the relief toequitable andof its

situation,” Dunlop Daigle,v. 122particularrequirements of thethe
519, (quoting300, (1982) Rye,Webbv. 108295, 444 521A.2dN.H.

223,147, 153, (1967)),228 we think that the invalida­230N.H. A.2d
authoritymortgageequitable of a courtof exceeded thetion Reese’s

finding fraud.equity has a constructivein a case where it made ofof
Ford, 455, (court heldat 471 A.2d at 1178v. 124 N.H.See White

giv­mortgagegiven security afor a debt should be deemeddeed as
righting mortgagee equitable redemption).the an of

agree the court’ssupportsthat record trialwe theSince
fraud, following direc-finding we remand with theof constructive
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bringingtimely, prohibited(1) that, from aif not betives: Reese
placedagainst Koper’sestate, trust beand that a constructiveclaim

provenupon equivalent claim until he has thean amount to Reese’s
Koper(2) that,estate, theof and shoulddebt to the executor the

satisfy proved, prohibitedReese not beto the debtestate be unable
claiming against plaintiffs’ land,the title to thefrom on the debt

subject again ability prove preciseto his to the amount of theonce
debt.

plaintiffs,Having legal property in thetitle to theaffirmed
by plaintiffsarguments unjust the are moot.of enrichment raised

Finally, light disposition case,in of the we have no need toof our
credibility appeal.raised ondeal with the issueof Reese’s as

part; part;in reversed inAffirmed
remanded.

Johnson, J., sit;did not the others concurred.
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