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Nashua District Court
No. 85-182

HampshireThe State of New

v.

Kathy Philbrick

24,1985October

Stephen Merrill, attorney generalE. Muh,(Robert attorney,B. on
brief), bythe brief for the State.

Green, Concord,appellate defender, byJoanne S. assistant of brief
for the defendant.

Batchelder, interlocutory appealJ. This raises the issue
drivingofwhether a defendant convicted under the influence of

intoxicating liquor, offense, imprisonmentsecond sentenced toand
mandatory period days, mayfor the minimum of seven consecutive

presentenceforreceive credit incarceration. The Nashua District
(Howorth, negative,J.) in appealCourt ruled the and this followed.

We reverse and remand.
defendant, Philbrick,Kathy 9,SeptemberThe was arrested on

1984, charged driving intoxicatingand with under the influence of
offense,liquor, (Supp. 1983).insecond violation of 265:82RSA The

dayfollowing arraigned Court,inshe was the DistrictNashua and
bail,cash bail was set. toUnable furnish the defendant was

jail, days. Upon makingindetained where she remained for four
bail she was released.
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negotiatedattorney pleaaand the State thenThe defendant’s
daysagreement provided for a of sevenagreement. sentenceThe

four-daycorrection, with for theimprisonment in of creditthe house
incarceration, leaving days topresentence three be served.period of

addition, pay plus penaltyfinewas a of athe defendant toIn $500
Communityapproved Alcoholto an Informa-and attendassessment

However, ofProgram. the court ruled that “allowancetion district
prior legallydays isprisonof time served to trial notcredit for 4

rejected agreement. appealed,thepermissible” and The defendant
following question:presenting the

chargedlegally permissible allow a defendantit to“Is
driving intoxicatingunder the influence ofwhilewith

offense, pretrialliquor, to credit for incar-second receive
by 651:3, I inrequiredas and still be com-ceration RSA

265:82-b,pliance with III?”RSA
265:82-b,statutes, (Supp.interplay two RSA IIIThe between

651:3,1 dispute.(Supp. 1983), lies at of this1983) the heartand RSA
specifies penalties in DWI If convicted of acases.RSA 265:82-b

offense,subsequent a offender must be “sentenced toDWIsecond or
24 hourimprisonment periodfor of not less than consecutivea 7

Further,265:82-b, 1(b) 1983).(Supp.periods RSA....”
mandatoryportion sentence ofof the minimum“[n]o

suspended byimprisonment reduced the. . . shall be or
mandatoryservingperson the minimumcourt. ... No

discharged pursuantbeunder this section shallsentence
651:18,authority granted pursuantunder RSA releasedto
651:19, any manner,authority granted inunder RSA orto

623:1, servingprovided preventedexcept in RSA fromas
mandatory sentenceamount of such minimumthe full

any authority granted by orCriminalunder [the Code]
any provision of law.”other

1983).265:82-b, (Supp.IIIRSA
265:82-b,enacting legislature thus made clear that aIn RSA the

days.imprisoned for leastoffender must be at seven NoDWI-second
any part mandatory”may suspend of this “minimumcourt or reduce

any pre-in manner its so tosentence or other exercise discretion as
serving daysactually consecutive invent the offender from seven

265:82-b,jail. (Supp. 1983).IIISee RSA
sentencinggoverns of651:3, 1983) the calculation(Supp.IRSA

custodyactually spent intimeprovides that theperiods. It “[a]ll
in thecreditedbeis sentenced shallprior timeto the [the defendant]

impris-against . term ofthe . .651-A:23forth in RSAmanner set
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”imposed 651:3, (Supp. 1983).is . . . . RSA I 651-onment that RSA

refers,(Supp. 1983), to which RSA 651:3 states thatA:23
prisoner“[a]ny who prison,is confined to the anystate

correction, any jail any placeofhouse or other shall be
granted againstcredit both the maximum and minimum

daysequal duringofterms his sentence to the ofnumber
awaitingprisoner jailwhich the was confined in and dur-

ing prior impositiontrial to the of and notsentence under
any sentence of confinement.”

651:3, I, essentially presentRSA has existed in its form since the
1971,of the inenactment Criminal Code Laws 518:1. As a1971. See

651,part chapter applies sentencingparagraphof RSA this to for
every 651:1,exceptoffense See Ithomicide. RSA I. ensures that

may spentoffender who not outhas been on bail and who have“[a]n
custody duringpriorofa substantial amount time in both to and his

againsttrial receives credit the time must forhe serve that time in
custody.” Laws,Commission for the Revision of the Criminal
Report Proposed Hampshireon New Criminal Code 607.3§

(1969). principally recognitioncomments The statute stems from the
presentence indigency.that detention is often the result of “[T]o

ignore pretrial indigent per-the ofincarceration the offender is to
which,status, regardlessmit discrimination based on ecomonic of

constitutionality, unjust.”the extensive debate over its is unwise and
18-4.7,ABA3 Standards for Criminal atJustice 18.310-311§

(2d 1980).ed.
The defendant makes two contentions. She first asserts that

nothing in precludeseither of the two operationstatutes at issue the
other, accordinglytheof and that she must receive credit for the

days spent jailfour she in while she was unable to furnish bail. Her
argumentsecond is that a ofdenial the credit in casethis would con-

againststitute discrimination her on indigencythe basis of her and
equal protection guaranteesviolate the of the State and Federal

Constitutions.
premiseThe State’s is that the two statutes conflict. It contends

anthat allowance of presentencecredit for the defendant’s incarcera-
tion legislature,would frustrate willthe of the and that the more
general provisions 651:3, (Supp. 1983) yieldof RSA I must to the
specific 265:82-b, (Supp.dictates of 1983).RSA III The State also

any rightsdenies that of the impli-defendant’s constitutional are
cated here.

Our first task is to decide whether the two statutes are
principles governinginconsistent. The inquiryour are well estab­

construinglished. In languagestatutes we examine both the and the
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257, 265,Riley,legislature. v. 126 490objective of State N.H.the
statutory language1362, is our touch-(1985). itselfTheA.2d 1368

239,Admin., 247,Dep’t 126 490Cagan’s, v. Rev. N.H.Inc.stone. of
reasonably possible,1354, (1985). we will construeWhereA.2d 1360

Civiello,Swiezynski v. 126with each other.as consistentstatutes
634,142, 148, (1985).489 A.2d 639N.H.

that, were it not the existence ofemphasize at the outset forWe
265:82-b, clearly would bethe defendantparagraph of RSAIII

already jail.days spent inthat she hasto credit for the fourentitled
requires a DWI-second1(b) thatParagraph of RSA 265:82-b

period of not less thanimprisonment for a“be tooffender sentenced
plea agreement. that theperiods . . .” The7 24 hourconsecutive

literally requirement.rejected complied with this Thetrial court
imprisonment for the minimumto towas be sentenceddefendant

however, daysalso, for the fourperiod. to receive creditShe was
alreadyshe had served.that

course,agreement,plea theapproved the ofthe trial courtHad
days inactually consecutivehave served sevendefendant would not

days jail,injail. to consecutivehave been sentenced sevenShe would
incarceration,days presentence andgranted her ofcredit for four

days. The Staterequired three consecutiveto serve an additional
consecutivenessargues contravene thethat this result would

265:82-b, (Supp. 1983).1(b)requirement of RSA
arises, however,necessary imposition of afrom theconflictNo

operation of the ruleand simultaneousminimum sentence the
Sentencing,presentence whichgranting incarceration.credit for

court, creditingdiscretionary judgment a and thethe ofinvolves
statute,non-discretionaryrule, application aofwhich involves the

651:3, I,sentences; sped-,logically render RSAare distinct. Courts
imposed pur-calculating imprisonmentofthe of termsfies method
579,Holmes, 277 A.2dv. 108 R.I.such sentences. Statesuant to Cf.

regard presentence(judge imposes to(1971) sentence without914
administratively appliedincarceration, crediting isand statute

thereafter).
reasoning mandatoryapplies minimum sentence to theto aThis

any sentence. An offender convictedthat it does to othersame extent
firearm, example, givenbe a “min-of a for mustof the felonious use

651:2,year imprisonment.”mandatory RSAsentence of oneimum
However,1983). if offender has been incarcerated(Supp. thatIl-b

pronounced,is RSAbefore the minimum sentencefor six months
post-sentence of651:3, I, operates termto reduce the offender’s

singlethough tois sentenced aimprisonment to six months. Even he
effectivelyimprisonment, serves twoone-year offenderterm of the

post-imprisonment, presentence and oneperiods of onesix-month
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result,nothing the actThere is anomalous in this becausesentence.
sentencing crediting independentlyoperate of eachof and the rule

imposed pre-that a “minimum” is does notother. The fact sentence
grantingapplication presentenceof the rule credit for incar-clude

1, 8-9,People Sylvestry, App. Supp.ceration. See v. 112 Cal. 3d 169
State,575, (1980); v.Johnson 471 So. 2dRptr. (Fla.579-80 660Cal.

State,App. 1985); Lingo (Fla.Dist. Ct. v. 344 So. 2d 629 Dist. Ct.
App. 1977).

theory, then, mayIn the defendant in the instant case be sen-
days imprisonmentto seventenced consecutive and still receive

days already creditingcredit for the four she has served. The rule
operates post-sentence imprisonmentso as to reduce her ofterm to

days. Ward, App. 276, 278,three consecutive State v. 16 Ohio 3dCf.
802, (1984) (nothing driving(dictum)475 N.E.2d 804 in drunk law

requiring mandatory three-day prohibitsterm of confinement
application requiring presentenceof statute credit for incarcera-
tion).

Thus, logic presents no obstacle to the harmonious co-existence of
paragraph 651:3,1(b) Paragraphof RSA 265:82-b and RSA I. III of

may present obstacle,RSA 265:82-b such an however. We now must
paragraphdetermine whether a conflict exists between III and RSA

651:3, (Supp. 1983).I

part paragraph specifies portionThe first of III that of“[n]o
mandatory imprisonment.the minimum sentence of .. shall be sus­

pended by... the court.” Courts authorityhave the suspendto sen­
imprisonment.tences of (Supp.RSA 651:20 1983). quoted provi­The

prohibits usingsion authority preventcourts from this to DWI-­
actually servingsecond offenders from the minimum term of

imprisonment. However, provision to,the makes no reference and
on, operation 651:3,1has no effect the (Supp. 1983).of RSA

Paragraph provides servingIII next that no one the minimum
mandatory discharged pursuantsentence authority“shall be to
granted pursuant authorityunder RSA 651:18” or “released to
granted under permits jail-keeperRSA 651:19....” RSA 651:18 a or
superintendent dischargeof prisonerthe house of correction to a

expiresbefore his ifsentence his conduct has been “meritorious.”
permits sentencingRSA 651:19 a court to release an offender for

purposes any duringrehabilitative at time the term of his sentence.
provision prohibiting suspension sentences,Like the portionof this

paragraph implicate 651:3,1.of III does not RSA
statutory exists, then,If the still-elusive conflict it must be lurk-

ing portionin paragraphthe final of portionIII. This final is a
clause, providescatch-all servingwhich that no DWI offender a
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any preventedin manner . . . from“shall be ...minimum sentence
mandatoryserving sentenceof such minimumthe full amount

anybyany authority granted [the Code] or otherCriminalunder
provisionof law.”

questions grants651:3, I,Two firstremain. The is whether RSA
“authority” meaning 265:82-b,within the of RSA III. The second
question question yes,whether,is if the answer to the first is the
operation prevent651:3, I,of RSA could a DWI-second offender

serving dayfrom the “full ofamount” a seven consecutive sentence.
answer, questions no, 651:3, I,If the to either of these is RSA and

265:82-b,III,RSA are not inconsistent. In order to resolve the first
question again paragraphwe must consider III of RSA 265:82-b.

signal paragraph judi-The effect of III is to constrict the exercise of
cial and administrative discretion to reduce the amount of time
actually pertinent parts para-served in DWI cases. Each of the of
graph precede specificIII that the catch-all clause arefers to
“authority” imprisonment.that can be invoked to reduce terms of

discretionary,Exercise of each of these authorities is not manda-
tory. application crediting discretionaryIf the of the rule were a

paragraphmatter, it be to readwould reasonable Ill’s reference to
granted” including 651:3,I,“authorities] as RSA within its ambit.

crediting mandatory, discretionary.But the rule is not See RSA
actually(“[a]ll spent custody651:3,1 the time in ... shall be credited

(emphasis added)). crediting. .”. The codification of the rule
applicable uniformlyapply everyensures that where the rule will in

criminal case. See Commission for the Revision of the Criminal
Report Proposed HampshireLaws, on New Criminal Code §

“authority”(1969). (thecomments607.3 The use of the term same
para-interm used the to inreferences RSA 651:18and :19 earlier

graph III) paragraph suggestsin the catch-all clause of III that the
discretionary powers “granted”clause refers to other to courts or

relating servingadministrators to the of sentences. The clause does
suggest abrogate mandatory grantingnot an intent to the rule

presentencecredit for incarceration.
granting651:3,1,We thatconclude RSA does not constitute a law

“authority” meaning 265:82-b,within the of RSA III. It followsthat
statutory nothing paragraphexists,no conflict and that in III of

precludes operation 651:3,1.RSA265:82-b the of RSA

We hold that a DWI-secondoffender sentenced to the mini­
imprisonment daysmum ofterm of seven consecutive must receive

presentence questioncredit for incarceration. The answer to the
presented yes.is
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light holding,In of our we do not reach the constitutional issues
byraised the defendant.

andReversed remanded.
Johnson, J., sit;did not the others concurred.

Strafford
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