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area, use the samegeographical andbusiness, in samethesame
customers, ofthe likelihoodadvertising the sameto attractmedia of
injunction proper.wasclearly Thesubstantial.wasconfusion

upon theremarkedhasthat the defendantFinally, notewe should
similar-the facialpredisposition to find thatexpressedcourt’strial

awarranttoat was alone sufficientity two names issuethebetween
suggested thatplaintiff haslikely. Thefinding wasthat confusion
regard.finding this Thereinthe court’spredisposition vitiatedthis

suggestion. that the evidenceThe first isthistwo answers toare
judge’s prelimi-finding, thewhateveramply supports the court’s
the of thethat issuemay second isnary have been. Thesentiments
us, theproperly before becauseis notjudge’s of mindstatetrial

will not considerat trial. Weto the matterfailed raisedefendant
presented the court.in trialnotappeal that wereonissues raised

1148,307, 309, 1149A.2d471Hampton, 124 N.H.v. TownDaboul of
injunction.not, therefore, question propriety of thethe(1983). We do

Affirmed.
J., sit;JOHNSON, the concurred.did not others
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OpinionMemorandum
by department oftheappeal from a determinationThis is an

appellant hadthat the(DES),security which ruledemployment
respiteemployer of carethethat it was notdemonstratetofailed

1983). that the rul-282-A:9, (Supp. We holdIIISee RSAproviders.
onrights it restedbecauseappellant’s substantialing prejudiced the

of the eviden-clearly in viewerroneousareof fact thatconclusions
:67, (Supp.1983) IV(Supp. and282-A:97tiary RSArecord. See

1983).
wages “employment” 282-A:9,forServices are under RSA I

1983),(Supp. employingtheunless unit establishes that it does not
performed by wage recipient,or direct the services thecontrol RSA

282-A:9, 111(a) (Supp. 1983), that the service is outside the usual
performedof unit’s placescourse the business or outside ofall its of

business, (b), recipient customarily engagedid. at and that isthe in
independently occupation, (c). evidence,an established id. at On the

reasonably appellantnotDES could have found that the had failed
satisfy each condition.to

appellantEvidence indicated that the maintains a roster of indi-
provide temporarywill persons,viduals who forcare disabled thus

giving respitetheir normal responsibility.custodians a short from
givesappellant respite provider onlya training,The brief and

providers applicantsmatches with help.thereafter for Providers
keep log spent recipients’ elsewhere,a of time at orhouses and send

appellant a hourlythe bill for services at an appellantrate. The
regulartheverifies with providedcustodian that the services were

services,asks theand custodian to make an evaluation of the for
making declininginconsideration or linkagesto make future of

applicants provider question.with Recipientsthe payin for services
they able,the extent compensationto are but most of the comes from

budget provided by Departmenta the State of Health and Human
Except noted, appellantServices. as attemptthe does not to monitor

provision of providersthe services or instruct what to do.
onlyThe reasonable conclusions from this evidence are that the

respite providerscare are supervisionfree from bycontrol or the
appellant performedand that all of their services are outside the
appellant’s place of business. The respiteevidence indicated that

recentlyhas promotecare been devised in order to care for the dis-
at Respiteabled home rather than in institutions. providerscare

engage occupation previouslythus in an practicednot by institu-
businesses,or engagetions and therefore independentlyin an estab-

occupation.lished
Since appellantthese conclusions findingentitle the to a that serv-

performed by respiteices care employmentworkers are not within



388

statute, 282-A:9,meaning 111(a) (c) (Supp. 1983),of RSA tothe the
contrary finding by must be reversed.the DES

Reversed.
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OpinionMemorandum
{Dunn,interlocutory Superiorappeal from the Court’sanThis is

DalPra, Esq.)F. recommenda-J.) approval of the Master’s {Bruce
motion to dismiss the libeldefendant’stion in a divorce action that


