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505, (citation203, 206, omitted).Inc., (1981))507427 A.2d121 N.H.
record,instance, upon thereview of the master’sIn based ourthis

which, thoughbysupported evidence conflict-wasdetermination
ining, plaintiff Hamp-been domiciled Newthe hadshowed that

that,January from evidence1983. We hold the adducedshire since
reasonablybelow, havehearing could found thatthe the masterat

yearHampshire preced-plaintiff for onedomiciled in Newhad been
Accordingly, theing for divorce. masterthe institution of his libel

jurisdiction partieshad over theproperly that the courtconcluded
Therefore, defendant’s motion to dismissunder 458:5. wasRSA

properly denied.
proceedingsthat there in theadvised the areCounsel have Court

partiesin which haveof Massachusetts bothCommonwealth
appeared stipulations to a divorce decree. Whetherfiled relativeand

appeal thepresent or what effect Massachusettsor not the is moot
maymay properlyin thisproceedings otherwise have matter be

trial remand.considered in the court on

and remanded.Affirmed
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Concord, DeHart,Perkins, ofand L. ConcordHarold W. of James
orally),(Mr. for the Committee on Professional Conduct.DeHart

Brennan, Manchester, by orally,and forE. of brief theWilliam
respondent.

respondent of thecuriam. is a member bar who hasPer The
suspended practice and has of a “seriousbeen from been convicted

meaning 37(7).Supremeofwithin the Court Rule The issuecrime”
imposed.”discipline (7)(d).us is “the extent of final to be Id.before §

April 5, 1979, acceptingorderthis court issued an theOn
voluntary practicerespondent’s abstention from the of law and

4, 1980,suspending Aprilhim until further order of the court. On
637:3,respondent pleaded guilty to an underthe indictment RSA

by takingcharging him with ortheft unauthorized transfer. The
term,superior prisoncourt himsentenced to a which was sus-

$2,000 fine, placedpay proba-ordered apended, him to and him on
$38,273probationOne condition of oftion. was restitution to his

victims.
by takingTheft unauthorized or is a “serioustransfer crime”

meaning Supreme 37(7). Uponthe receiptwithin of Court Rule of
conviction, court,respondent’s pursuantofrecordthe this to Rule

37(7)(d), disciplinary proceeding assignedinstituted a formal and
to findingsthe matter a referee to make andfactual recommend the

discipline imposed.of finalextent to be retiredThe late Chief Jus-
Lampron reportEdwardtice J. acted as referee filed aand follow-

3,ing July hearing.a 1980
reported “money respondent]The referee that the owes has[the

already percentbeen thereimbursed to extent of 90 of85 to what is
favorablyHe respondent’s cooperationowed.” commented on the

Conduct,with the court’s on repentanceCommittee hisProfessional
truckinghis workand for a firm. The referee noted that the Com-

on disciplinemittee Professional Conduct had recommended in the
suspension practice yearsofform from for fromthree the date the

originalpetitioner’s began.suspension refereeThe recommended
5,suspension April 1982,continued until or furtheruntil order of

respondentthe court. He ifrecommended that the had met certain
1982,by February 5, permittedconditions he peti-should be to file a

for paymenttion reinstatement. conditionsThe included of a fine and
payment obligationsin resultingfull of all from his defalcations.

respondedThe Committee on Professional Conduct to the court that
objectionno approvedit had to the recommendation of pro-and the

posed conditions for reinstatement.
thisBecause court aware of againstwas at least one civil action
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respondent likelywhichthe was related to and to indicate the extent
defalcations,of the the court chose to take no immediate action on

report. Rather, January againthe Septemberreferee’s in and in of
1981, respondent’sthe committee and counsel were asked when the

might repliedcivil action be concluded. Counsel that the action
probably by Althoughwould be over the end of 1981. one civil action

proceeded judgment, pending today.has to another is still In
August, 1983, respondent longer inquiredthe chose to wait no and

might practice.how he be reinstated to
By time, death,this the first referee was dead. Before his how-

ever, through public press beinghe had learned the of the claims
made in civilthe actions and had advised the court that the
respondent subjecthad not disclosed the of one of the civil actions.

1984,January, indicatingIn this court entered an order that it
report.would not consider the first referee’s The court noted how

passed partiesmuch time had while all waited for conclusionthe of
actions, possibility maythe civil and noted the that the first referee

Consequently,not have been aware of all relevant facts. the court
appointed Retired Justice Maurice P. Bois as a new referee to
determine facts and make a new recommendation.

report, supplementedBoisJustice considered the late referee’s but
significantly. progressit He addressed the of the relevant civil

actions,.and proceedings completed windingnoted that had been for
up respondent’s partnership. report, togetherthe law Justice Bois’

correspondencewith respondent’sbetween this court and the attor-
ney, respondent obligated pay approximatelyindicate that the is to
$5,000 partner.to ruling,his former law At the time of Justice Bois’

pending,other civil actions pend-were still and at least one is now
ing, respondent’sin respondentwhich the counsel admits that the is

$75,000. respondent $138,000liable for at least The also owes to rela-
aid, IRS,tives and friends who came to his to the hisand to counsel.

$10,000 gamblingHe continues to owe at least in debts. He thus
theft,$223,000 gamblers,owes at least to victims of his his defense

counsel, government, Althoughrelatives and friends.the and his the
respondent has acted in a manner consistent with Chief Justice
Lainpron’s recommendations to rehabilitate himself over the course

suspension,of his there were facts unknown to Chief Lam-Justice
pron respondent.which Acknowledgingwere adverse to the the

efforts,respondent’s reportJustice Bois’ nevertheless recommended
disbarringthat this court enter an respondent.order the

Apparently, respondent,Justice Bois concluded that the who has
by funds,misusingcommitted a serious crime a client’s should not

put positionthereafter be in a similar of trust and that the nature of



393

magnitude mil-of his debtcoupled with therespondent’s crimethe
practice law.against respondent topermitting theitate

case,mitigating in thisfactorstheWe have considered
him­cognizant respondent’s efforts to rehabilitatewe of theand are

lawyercourt, however, obligated discipline ato“isThisself.
seriously fromlawyer’s deviatesappropriately the conductwhen

Case, 277,omitted).” 122 N.H.(citations Nardi’sprofessional norms
Case,278, 512, (1982). 106444 in Broderick’sA.2d 513 As we stated

disciplinary562, action is(1965), purposethe of215 A.2dN.H. 705
profes­practice of law is apublic that “theto assure the and the bar

fiduciaryto standardswhich that its members adheresion demands
expeditiousresult infailure to do so willof conduct and that the

563, (quoting Broderick’sdisciplinary ataction.” Id. at 215 A.2d 705
647,Case, 175,179, (1962)).104 N.H. 181 A.2d 650

justifiesOrdinarily, funds disbar­the misuse of a client’s
571,1, 4,Case, (1985);A.2d 574126 N.H. 489ment. Eshleman’s

244, 396,Case, 243, (1956).Harrington’s 396123 A.2d See100 N.H.
Case, (1876).also Delano’s 58 N.H. 5

adequately support reportthe andThe facts of this case
accordinglyrespondent dis­isrecommendation of Justice Bois. The

attorneyas an in this State.barred

So ordered.
JJ., sit; Dalianis, J.,Johnson, superior courtBrock and notdid

King, C.J.,490:3;justice, by special assignment pursuantsat to RSA
dissented.

Carroll,King, C.J., dissenting: respondent, E. wasJamesThe
relatingpractice tosuspended of law in 1979 for activitiesfrom the

bygambling unauthorizedcompulsive conviction for theftand a
1984, hearing,taking. following court-appointed refereeIn aa

respondent Because thethe be disbarred.recommended that
respondent himself in reliance on theacted to rehabilitatehas

by previousin referee as to the termsrecommendations made 1980 a
may qualifyrespondentsuspension, I that theof the would conclude

reinstatement, forth herein.if he satisfies the conditions setfor
5, 1979, (commit-April the Professional Conduct CommitteeOn

suspensionrequesting fromtee) petition this court thefiled a with
practice respondent, thatthe of law of the James E. Carroll. On

day, voluntarily suspendedrespondent himself fromsame the
suspension pursuantpractice tofurther of law. We ordered a

Supreme 37(7)(i) of the courtCourt Rule “until further order with-
any mayprejudice proceedings follow.”out to other that
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1980, respondentIn plea guiltythe entered a of in Merrimack
County Superior by takingCourt to the offense of theft unauthorized

supremeand transfer. The pursuantcourt then referred the matter
37(7)(d)to its Rule to the Lampron,Honorable Edward J. retired

Court,SupremeChief proceedingsJustice of the for further in
which the disciplinesole issue was the extent of the final to be
imposed. hearing byA Lampronwas conducted Chief Justice on
July 3, Thereafter, Lampron1980. Chief Justice submitted his
report, recommending that, subject conditions,to certain the
respondent’s suspension 5, 1982,Aprilshould continue until or until

supremefurther order of Lampronthe court. Chief Justice further
by February 5, 1982,ruled that if respondent paidthe had his fine

full, debts,repaidin his membershipcontinued his in Gamblers
Anonymous and psychotherapy agreedwas released from or to con-

bytinue treatingsuch treatments if physician,recommended the he
petition law,could file a practicefor reinstatement to the of to take

5,1982.Aprileffect no sooner than
then,Since reading partwe have issued an order in as follows:

August“Final reportaction on the 1980 and recom-
mendation of the late retired Chief Justice Edward J.
Lampron, sitting referee, regarding disciplineas a final

imposedto be on James E. Carroll in accordance with
37(7)(d) pendencyRule was deferred due to the of various

involvingcivil actions CountyMr. Carroll in Merrimack
Superior Court.”

length“In passedconsideration of the of time which has
Judge Lampron’s report recommendation,since and and

possibility mayof the significantthat there have been
subsequent developments dispositionrelevant to the final

matter,of this the Court has determined that it will not
Judge Lampron’s reportconsider and recommendation

herebyand hearingorders that a new be held under Rule
37(7)(d). purpose,For such the matter is referred to

Supreme Bois,Retired Court Justice Maurice P. who shall
hearing partieshold a at presentwhich the shall evidence

regarding proceedingsthe current status of civil involv-
ing Mr. Carroll and Mr. Carroll’s activities since the hear-
ing 3,Julyon respective1980 and their recommendations
concerning disciplinethe extent of final which should now

imposed.”be

Justice Lampron’sBois reviewed reportChief Justice and famil-
iarized himself with the record in this case and the records of the

County Court;Superior however,Merrimack acceptedwhile he and
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byincorporated report Lampron,reference the of Chief Jus-Justice
Bois did not concur in his recommendations.tice

testimony hearingpresentedThe at the before Bois indi-Justice
involving respondent’scivilcated that a related action the former

windingpartner, petition up partnershipwhich was a for the
affairs, by agreement. According testimonyhad been resolved to at

hearing, pending.stillthe several related civil actions were
hearing, respondentAt the the ofsubmitted a list ten friends and

approxi-relatives who had come to his whom wasaid and to owed
mately $83,000. respondent representedThe that these individuals

repayment,would seeknot recourse to the courts for but had faith
eventually repaythat he would them. also evidenceThere was that

$45,000 $10,000was owed to the Internal Revenue Service and to his
services,attorneys legal $138,000for for a total of owed over and

previouslyinabove amounts involved the mentioned civil claims.
Additionally, by respondentit was admitted owedthe that he “street

bookies,money” moneyincluding personto owed to one in the
$10,000. hearingrespondentamount of The testified at the that no

attemptedone had to collect these debts or contacted him with
respect to them.

that,respondent part-timeThe testified in addition to other
employment, employed paralegal Hamp-he was as a with a New

suspension purpose.shire law firm and felt that the had served its
and, studying,by keptHe also stated hadthat he was rehabilitated

changes ready practiceabreast of in the law and was to resume as a
Hampshiremember of the New bar.

respondentJustice Bois found that the had conducted himself in
exemplary during suspension.an manner histhe course of He stated

although sympathized respondent,that he with the whom he com-
progressmended for the inhe had made his rehabilitation and the
life,rebuilding persuaded,of his Justice Bois was not on the state of

record, publicthe that the interests of the and the bar of this State
respondentwould be served if the prac-were to be reinstated to the

tice of law. He therefore recommended that this court enter an
respondentorder that the be disbarred.

outset, I respondentAt the would note that the acted in reliance
Lampron’son Chief Justice recommendations to rehabilitate himself

Yet,suspension. despite acknowledgingover the course of his the
efforts,respondent’s reportJustice Bois’ recommended that the

respondent adoptbe Idisbarred. am unable to the recommendation
respondent. Case, 1, 3, 4,to disbar the See Eshleman’s 126 N.H. 489

571, (1985) (this empowered suspendA.2d 572 court is to or disbar
attorney protect public preservean to integritythe and the of the

bar).
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appro-discipline lawyerobligated ais tosupreme“The court
profes-seriouslylawyer’s deviates fromconductpriately when the

512,277, 278,Case, 444 514A.2d122 N.H.Nardi’snorms.”sional
562,Case, A.2d 705106 N.H. 215Broderick’s(1982). As we stated in

public anddisciplinary is to assure thepurpose actionthe of(1965),
thatprofession which demandslaw is apractice ofbar that “thethe

fiduciary that theof conduct andstandardsadhere tomembersits
Id. atdisciplinary action.”expeditiousinto do so will resultfailure

175, 179,Case,(quoting 104563, Broderick’s N.H.215 A.2d at 705
647, (1962)).A.2d 650181

Ordinarily, justifiesthe of amisuse client’s funds disbarment.
Case, 5, 6, 574; Case,supra Harrington’sEshleman’s at 489 A.2d at

243, 244, 396, Case,(1956);100 N.H. A.2d Delano’s123 396 N.H.58
Nevertheless,(1876). determining discipline5 the to be“[i]n

imposed given case,in mitigatinga this court must consider factors
Case, 6, 574;supra. .”. . Eshleman’s at at489 A.2d see Mussman’s

Case, 402, 412, 614,111 (1971).N.H. 286 A.2d 620
range discipline imposed largely“The of to uponbe rests the facts

supra. past,and circumstances of each case.” Nardi’s Case In the
recognized variety mitigatingcourtthis has a of circumstances. See

Case, 198,Pierre’s (1973) (addictionSt. N.H.113 304 A.2d 88 to
Case,medication); 449,Wholey’s (1970) (res-110 270N.H. A.2d 609
funds,misapplied payment fines, servingtoration of of sentence of

probation convicted,for foroffenses which financial difficulties and
Case,drink); 175,toresort Broderick’s (1962)104 N.H. 181 A.2d 647

(lawyer’s previously good personal professional reputation);and see
Miller, 109, 111, 596,also Matter A.D.2d56 391 N.Y.S.2d 597-98of

(1977) (restitution misapplied mitigating factor).of isclient funds
respondent’s significantThe reliance on the favorable recommen-

Lampron mitigatingdation of Justice is a factor. He has modified
period years hopehis conduct for ofa in the of reinstatement. He

restitution, foregonemadehas has employmentmore lucrative in
paralegal,order to work as a and has continued to involve himself in

Anonymous. overridingGamblers Because such reliance is an mit-
igating instance, lightcircumstance in this there should be some at

hopethe end of the membershiptunnel and some of readmission to
in the bar.

Accordingly, discipline” imposethe “final pursuantI would to
Supreme 37(7)(d)Court suspensionRule is an indefinite until

respondentfurther order ap-of this court. The should be toallowed
ply demonstratingfor uponreadmission to the bar to this court that

satisfactorily followinghe has met the terms and conditions. This
require payment settlement,willcourt full or final without reserva-

tion, obligations by which,of all debts respondentand owed the
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practicein thedirectly indirectly, from his defalcationsresultedor
in thisoathrepayment must be filed underof suchof law. Proof

any petition toapproval prior action for atomeet with itscourt and
satisfactorily require-he meets theIn thatbe the eventreinstated.

obligations, respondentpayment of his theorments of settlement
bar, asso-must, years to thefirst of his readmissionfor the five full

attorney or attor-practice of the law with suchhimself in theciate
conditions, supervision aswith suchneys, andon such terms and

approve.shallthis court
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