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practicein thedirectly indirectly, from his defalcationsresultedor
in thisoathrepayment must be filed underof suchof law. Proof

any petition toapproval prior action for atomeet with itscourt and
satisfactorily require-he meets theIn thatbe the eventreinstated.

obligations, respondentpayment of his theorments of settlement
bar, asso-must, years to thefirst of his readmissionfor the five full

attorney or attor-practice of the law with suchhimself in theciate
conditions, supervision aswith suchneys, andon such terms and

approve.shallthis court
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Ouellette, Hallisey, P.A.,TanguayDibble (Stephen& of Dover H.
Raymond brief,Roberts and R. Ouellette on the and Mr. Roberts

orally), plaintiffs.for the

Devine, Millimet, P.A.,Stahl & Branch (Eileenof Manchester Fox
III,Joseph McDonough, brief,and M. orally),on the and Ms. Fox for

the defendant.

Souter, plaintiffs, wife, broughtJ. The husband and actions for
personal injury resultingand loss of consortium from an accident on

Theythe defendant’s appeal judgmentchairlift. the entered on a
verdict for the defendant. We andreverse remand.

plaintiffsThe boarded the chairlift at defendant’s ski area on
15,January goneAfter1977. their chair had upa short distance the

mountain, stoppedthe lift they did,and the chairs rolled back. As the
allegedlybottom of caught snow,the husband’s skis causingin the

hyperextension knees,and rotation of his perma-which resulted in
injury.nent

In plaintiffsthe actions now pleadedbefore us the counts in com-
negligent operationmon law statutoryand violation of standards of

operation, imposed bymaintenance and control chapterRSA 225-A.
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defendant, plain-trial, in verdict for the thewhich resulted aAt the
despite sepa-threepresented that the lift rolled backevidencetiffs

They firstbreaking that the two devicesmechanisms. assertedrate
maintenance,adjustment and that theimproper anddue tofailed

negligence.failed of the lift attendant’sthird manual brake because
bythe was caused “aoffered evidence that accidentThe defendant

machinery, resulting neither fromof thesudden unheralded failure”
statutorynegligence nor from violation.

assignmentspresent ofappeal, plaintiffs fourIn this the
First, they point juryby Superior (Wyman, J.). to aCourterror the

recently“pure held that “it is re­on accident.” We haveinstruction
give pureon or unavoidable acci­versible error ... to an instruction

763, 766,Inc., 126 N.H. 498dent,” Company,Dyer Prout &v. Herb
715, (1985), and remand on thisA.2d 717 and we would reverse

ground alone.
case,Although ruling dispositiveis of we will address thethis the

issues, againlikely indefendant’s other which are to arise this or
Subaru, 796,other cases. See Ives v. Manchester 126 N.H. 498 A.2d

(1985). proceedWe therefore and find further reversible error297
give adequatein the failure of the trial court to instruction to the

225-A,jury by regulatingimposed chapteron the standards RSA
tramways, includingpassenger judge merelyski lifts. The trial

charged jury against operatorthe that no action would lie the of a
tramway except chapterfor a causal “violation of or the rules[the]

[tramway safety] negligenceof the board” or for common law in the
tramway. 225-A:26, (nowmaintenance of the ISee RSA RSA 225-

A:25, (Supp. 1983)). (BecauseI this incase arose 1977 before the
amendment, apply 225-A:26,1978 we will the 1977 version of RSA

effect.) judge jurywhich was inthen The then left it to the to exam-
rules,50-page pamphlet quotingine a the statute and to determine

might lightwhich of them be relevant in of thethe evidence.
more,By refusing say judge “dutyto the failed to fulfill the court’s

jury [fully correctly] applicable... to instruct the and as to the law
phrase reasonablyto the case and ... to his instructions that it is[so]

jury Russell,certain that the them.” v. 108Wadsworthunderstands]
1, 6, 492, (1967). judge’s dutyN.H. 226 A.2d 496 It was the to iden-

tify any rules,explain portionsand relevant of statute and andthe
the failure to do so calls for a new trial.

remaining assignmentsWe believe that the two of error lack
merit, plaintiffs excepted judge’s givehowever. The to the refusal to

following ipsa loquitur.the instruction on res

youplaintiff“You find for ifmust the find that:
ordinarilya. The accident is of the kind of which would

negligence.not occur in the absence of someone’s
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b. The ski lift is under the exclusive control of the
defendant, youand on this issue are instructed that the

requires be,statute that the lift and the evidence discloses
was,that the lift under the exclusive control of the

defendant.
sufficiently anyc. The evidence has eliminated other

responsible cause for the accident.
Co.,Rowe v. Public Service 115 N.H. 397.”

refusingjudge give requestedThe was correct in to this
First,instruction, erroneouslyit stated that if thefor two reasons.

met, jury plaintiff.were the “must” find for thethree conditions
however, ipsa requireapplicable, res notWhere it is the rule of does

verdict; merely identifyingplaintiffs it a rule the elements ofa is
get plaintiff’sevidence that are sufficient to a case tocircumstantial

jury plaintiff’sjury to a verdict. v.the and allow the return Smith
522, 524, 658, (1952).Company, A.2d 65997 N.H. 92

supporting the trial court’s refusal wasThe second reason
insufficiency justify any instruction on resthe of the evidence to

ipsa. the lift was under its exclusiveThe defendant admitted that
accident, disputedbut it the other twocontrol at the time of the

necessary ipsa apply.for res toelements
element,Looking to the first
case, past experience,the basis of fromthe usual“[i]n

may such events usu-which the conclusion be drawn that
negligence,ally is one common to thedo not occur without

community, jury simply per-upon which the arewhole
rely.to Even where such a basis of commonmitted

however, testimony mayknowledge lacking, expertis
provide a sufficient foundation....”

Keeton, (5th 1984).ed.W. The Law of Torts 247Prosser & W.
(1965);d(Second) Torts 328D commentAccord Restatement of §

465, 1134,Harrisburg Polyclinic Hospital, 496 Pa. 437 A.2dJones v.
Grossbard, 512, 527-28,(1981); Buckelew v. 87 N.J. 435 A.2d1138

correctly1150, (1981). plaintiff concluded that this was a1158 The
testimonyrequiring expert that the was ofcase to establish accident

ordinarily negligence.would not have occurred withouta sort that
negligentexpert thatAn testified about various acts and omissions

testimony was, however,This at thecould have caused the accident.
eliminating non-negligent causes, expertunclear in for theleast

braking could failed “forstated that one of the mechanisms have
anything,indicates thatsome other reason.” So far as the record

negligence,not someone’s and we“other reason” need have been
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providetestimony thedid notexpertsay that thetothink it is fair
ipsa.application of resnecessary for thefirst element

respect to thewithpoint is truethat the sameappears to usIt
responsible causesof otherelement, eliminationthe sufficientthird

outsideof ski lifts areagain, the mechanicsOncefor the accident.
expert tes-ofthe benefitjurors would needandexperience,common

probable causalreasonably alleliminatetheytimony couldbefore
issue, thedefendant-operator. On thisnegligence of thebut that

apparently couldthatmalfunctionscausalexpert severaldescribed
main-design from defectiveordefectivefromeitherhave resulted
negli-thetestimony not tend to eliminatedidSince thistenance.

reasonablyrange offrom thedesignergence or manufacturerof the
carry plain-malfunction, to thewas insufficientitpossible ofcauses

refusingtherefore,was, justified in tocourtThe trialtiff’s burden.
ipsa.instruct on res

go so farseems toHere we should note that the defendant
only if thecan be satisfiedargue third conditionthat thisas to

Thisthe accident.true cause ofexpert determine theplaintiff’s can
rule,reading ipsa however.of the resabe too narrowwould

possi-required all otherplaintiff not to excludeis“[T]he
it isbeyond doubt anda reasonableconclusionsble
mayjuryenough from which themakes out a casethat he

was,negligence proba-morereasonably conclude that the
not,bly the defendant.”than that of

f; W. Prosser &(Second) 328D commentof TortsRestatement §
case,anyKeeton, the lack of sufficientsupra Inat 248-51.W.

jus-testimony satisfy first or the third conditioneither theexpert to
ipsa trial.on res at therefusal to instructthe trial court’stified

challengesassignment thefinal of errorfourth andThe
negligentjury lawto consider commonto allow thecourt’s refusal

liability. believe the triallift as a basis for Weoperation of the ski
judge was correct.

225-A:26,1 (nowruling provision RSAthe of RSAhis onHe based
already At the225-A:25,1 referred.(Supp. 1983)), to which we have

follows:statute read asof the accident thetime
chapter oroperator in violation of thisan is“I. Unless

board, ofregulations violation is causalof the whichthe
against anyof, lieinjury complained no action shallthe

thereof; pro-any representative thisoperator by orskier
not, however, prevent of anthe maintenancehibition shall

negligentagainst operator construction orforaction an
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tramway anypassengermaintenance of the itself or build-
ing within the area.”

judge provision expressly allowingThe read the common law
negligent implicitlyactions for construction and asmaintenance

liabilityexcluding negligent operation.common law for He thus
applied rule expressionthe of construction that the of a series
implies exclusionthe of a relevant item omitted thefrom series. In

Gamble, 771, 777,re 308,118 N.H. (1978);394 A.2d 311 2A
(4th 1984).Stat.Sutherland Const. 47.23-.24 ed. C. Sands rev.§

argueplaintiffs applied deroga-this notThe that rule should be in
exclusoryunlesstion of the common law the isintention clear. See

568,Corp., 566,117 N.H.Bolduc v. Herbert Schneider 374 A.2d
they1187, (1977). v.1188-89 And cite Ford Black Mountain Tram-

20, (1969) specific authorityways, 259 A.2d 129 as110 N.H. for con-
struing preserving negli-this statute as the common law foraction
gent operation.

do,plaintiffsread theWe do not Ford as however. While the court
plaintiff’s alleged negligentin operationFord noted that the action

lift, onlyand maintenance of a ski the court held that under then
plaintiffRSA 225-A:26 the could maintain an foraction common

negligencelaw in maintenance and construction.
helpful plaintiffsNor do we believe Bolducthat is to the here.

authoritythough good exclusoryEven Bolduc is for the rule that an
intention must be inferclear before courts will a limitation of com-

action,rights appar-mon law of we suchbelieve that an intention is
amendment,in itsent this statute. Before most recent the statute

liabilityexpressly tramwaypreserved operators’common law for
negligence tramway.in andconstruction maintenance of the These

tramwaycategoriestwo of andconstruction maintenance are natu-
rally commonly third, tramway operation.and with aassociated

225-A:19, “construction,example, operationRSA for lists and main-
possible danger public,tenance” as sources of to the and RSA 225-

gives responsibility tramway safety adop-A:8 to the forboard the
safety “construction, operationtion of rules to ensure in and

Therefore,tramways.maintenance” of the omission in former RSA
225-A:26,1, any category, operation,of reference to the third related

clearlyappeardoes to have been intended. Such an intent was con-
heavy responsibility given tramway safetysistent with the to the

by rules,promote only issuingoperationboard to safe not RSA 225-
A:8, takingby stop tramwaysoperation present-tobut action the of
ing 225-A:18-a,unreasonable RSAhazards. :19-a.

Finally, originalthe intent to exclude common law liabil­
ity negligent byoperation isfor confirmed the 1978 amendment to
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statute, operatorprovided could be liable for suchwhich that anthe
225-A:25,11978, 13:5; (Supp. 1983).negligent operation. Laws RSA

originalchange language“any in of the act ismaterial theSince
rights,”change legal 1Apresumed in Sutherlandto indicate a

(4th 1972), infer fromed. C. Sands rev. we theStat. CONST. 22.30§
legislature previously intended tothat the had1978 amendment

liability negligent operation.common law for Since theexclude
law,change in the it is noteffected a substantive1978 amendment

liabilityretrospectively impose for acts orto construed to omis-be
Cummings,preceding McKinleysions its effective date. v. 123See

Therefore,282, 283, 97, (1983).461 A.2d 98 we conclude thatN.H.
judge correctly refused to the common law claimthe trial submit

negligent operation jury. Consequently,for to the the claim for
requires proofimproper operation of thea causal violation of statute
tramway safetyor of the rules of the board.

Reversed and remanded.
JOHNSON, J., sit;did not the others concurred.
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