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Isaac,Merrill, (Andrewattorney general L. assistantStephen E.
orally),general, for the State.attorney the brief andon

Concord,defender, byGreen, of briefappellateassistantS.Joanne
orally, for the defendant.and

aggravatedJohnson, forappeal hisfrom convictionJ. In this
1983),assault, (Supp. defendantthesexual RSA 632-A:2felonious

sufficiency Trialchallenges and claims that thethe of the evidence
juryfailing the that theJ.) to instruct(DiClerico, erred inCourt

criminal, purposeforalleged must been thepenetration, to be have
gratification. affirm the conviction.arousal or Weof sexual

28, 1983, picked up herthe mother 7victim’sOn June 1/2-month-
defendant, regularly baby-wifefrom home of the whoseold child the
morning, foundThe the victim’s motherfor the child. nextsat

diaper, the to see Francisin the took child Dr.infant’s andblood
Hayes. Hayes infant discovered internalDr. examined the and

area,baby’s genital includinginjuries the lacerations and bruisesto
Hayes suspectedDr. theto 12 to 24 old. thatdetermined be hours

abused, department.been and the welfarechild had contacted
19, 1983,July the PoliceDetective Monteiro of ConcordOn

defendant, informed detectiveDepartment interviewed the who the
finger vaginaaccidently baby’shis into thehe had insertedthat

checking diaperher The conversation waswhile for wetness.
byand reviewed the defendant.recorded later

4th,September Monteiro the defendant held aDetective andOn
conversation,subsequent not Detective Mon-which was recorded.

interview,duringtrial that this defendantteiro testified at the
intentionally fingerthat he had inserted his into the child’sadmitted

psychologicalvagina that he was in someand stated felt he need of
sexuallyalthoughhelp, did not that he whenhe believe was aroused

defendant,finger intoinserted his the child. on the otherhe The
accidental,hand, trial that insertion and deniedtestified at the was

help.expressing psychologicalneed for He testified that heever a
checkingaccidently diaperpenetrated when her forthe childhad

wetness; fingernails uncut,although ragged nothis were and he did
any way.he had hurt the child inbelieve

Hayes babyat he that wasDr. testified trial that believed the
abused, highly unlikely. Dr.and an Neil Ander-considered accident

defendant,son, thewho testified for the stated that nature of the
penetrationinjury to the wasmade it difficult determine whether

evidence, againof and theintentional. At the close the State’s at
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evidence,allclose of of the the defendant moved to dismiss the
insufficiencyindictment on the ofbasis of the evidence. Both

denied, exceptionsmotions were and were noted.
juryThe was instructed to consider whether the defendant was

guilty aggravated assault, (Supp.of felonious sexual RSA 632-A:2
and, not,1983) guiltyif whether the defendant was of the lesser-

assault, (Supp. 1983).included offense of sexual RSA 632-A:4 The
requested jurydefendant that the be instructed that the elements of

aggravated felonious sexual assault included “sexual contact” as
632-A:l, (Supp. 1983), requiresindefined RSA IV which that the

reasonably being pur-sexual conduct “can be construed as for the
pose gratification.” requestof sexual arousal or This was denied.

aggravated assault,The defendant was convicted of felonious sexual
ground insufficiencyand his motion set aside verdictto the on the of

of the evidence was denied. The defendant was sentenced to 7 to1/2
years imprisonment, appeals.15 and he now

SufficiencyI. the Evidenceof

The defendant asserts that the evidence at trial was insuf­
supportficient to his conviction. We must view the inevidence the

State,light uphold jury’smost favorable to the and the verdict
guiltunless no beyondrational trier of fact could have found a rea­

Meloon, 257, 259, 1316,sonable doubt. v.State 124 N.H. 469 A.2d
(1983) (citations omitted); 307,1318 Virginia,v.Jackson 443 U.S.cf.

312-13, (1979). upon324 The burden rests the defendant to show
guilt. Burke,that provethe evidence was insufficient to v.State 122

565, 569, 962, (1982) (citingN.H. Dupuy,448 A.2d 964 State v. 118
848, 850, 851,N.H. (1978)).A.2d395 852

charged aggravatedThe defendant was with felonious sexual
assault, felony.A (Supp. 1983).a class RSA 632-A:2 In order to be

guilty offense,found of this the purposelydefendant must have
engaged penetrationin personsexual with a who is less than thir-

years 632-A:2,age.teen of (Supp. 1983). penetra-RSA XI “Sexual
intrusion,“[a]ny slight,tion” anyincludes parthowever of of the

body any object manipulated byactor’s or genitalthe actor into or
openings body.” 632-A:l,anal V(e)of the victim’s (Supp. 1983).RSA

circumstantial,The evidence in this case was and thus
must except guiltexclude all rational conclusions in order to be suf­

Meloon, 259,supraficient to convict. (citationat 469 A.2d at 1318
omitted). presented testimony proveThe defendant pene­to that the

accidentally, testimonytration occurred and the State offered to show
penetrationthat the weight givendefendant’s was intentional. The

testimony depends upon credibilityto the of the witnesses as deter-
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fact, to that determinationby and we will deferthe trier ofmined
have to theperson could comefind that no reasonableweunless

conflicting testimony. Royweighing v.theconclusionsame after
1151,94-95, (1982) (citations88,Perrin, 441 1155-56A.2d122 N.H.

concluded,reasonably if itjury couldomitted). case haveThe in this
State,by that defendant’stestimony proffered thethethebelieved

legitimate pur-for nobaby andof was intentionalpenetration the
beyondperson have foundsay no couldpose. cannot that rationalWe

guilty aggravated fe-ofdefendant wasthat thea reasonable doubt
byproduced the State.on evidencelonious sexual assault based

AssaultAggravated FeloniousII. Elements Sexualof
juryhe to a instructiondefendant that was entitledThe claims

assault include theaggravated felonious sexualelements ofthat the
purposepenetration for the of sex-requirement that must besexual

positiongratification. on defendant’sor This is based theual arousal
assault, (Supp. 1983),argument RSA is a lesser-that 632-A:4sexual

assault,aggravated felonious sexual RSA 632-included offense of
contact,”1983),(Supp. an element ofthat therefore “sexualA:2 and

greateroffense, Wean of the offense.lesser must be elementthe
disagree.

anyunder theas contact ofSexual assault is defined sexual
contact,”1983).(Supp. “Sexuallisted in RSA 632-A:2circumstances

632-A:l, touching(Supp. 1983), ofis “the intentionalunder RSA IV
parts . . .or which can bevictim’s or actor’s sexual intimatethe

beingreasonably purpose of orfor sexual arousalconstrued as the
assault,gratification.” Aggravated felonious sexual on the other

hand, personrequires only penetration anotherwith undersexual
circumstances, including when the isnumber victim lessone of a of

years 632-A:2, (Supp.age. 1983).XIESA “Sexualthan thirteen of
632-A:l, (Supp. 1983), notpenetration,” as defined in RSA V does

requirement purposethe be forinclude the that sexual conduct the
gratification.arousalof sexual or

The offense is a lesser-­test to determine whether an
chargedoffense all ofincluded of the offense is whether the essential

greaterinof the offense are included the offense.elements lesser
Merski, 564, 567, 491, (1983) (cita­v. 493State 123 N.H. 465 A.2d

omitted). purposeof oftions Sexual assault includes the element a
gratification; aggravatedis in felo­sexual this element not included

therefore,assault,nious sexual assault. cannot be a lesser-­Sexual
aggravatedincluded offense felonious sexual assault under theof

statutorypresent scheme.
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not aalready that “sexual contact” isruledThis court has
v.aggravated sexual assault. Statenecessary feloniouselement of

1092,997-98,996, (1977).Scott, In v.A.2d 1093 State380117 N.H.
697,vonKlock, (1981), we held that sexual1299N.H. 433 A.2d121

aggravated felonious sexualoffense ofa lesser-includedassault is
however, only physicalvonKlock, on thewe focusedInassault.

touching the victim’s . ..(“the ofintentionalaspect of sexual contact
commit the crimeparts”), held that one mustintimate andsexual or

committing aggravated felonious sexualbeforeof sexual assault
penetrationassault, impossible sexualit to commitas isinasmuch

physical aspect contact.engaging of sexualin thewithout first
ruling701, did notvonKlock, Thissupra A.2d at 1302-03.at 433

contact, which is theof sexualmental elementconsider the
arousalpurpose of sexualcontact be for therequirement that sexual
contact,complete definition of sexualgratification. view of theInor

aggravatedoffense ofbe a lesser-includedsexual assault cannot
Thus, held that sex­to the extent vonKlockassault.felonious sexual

aggravated sex­of feloniousoffenseis a lesser-includedual assault
assault, that case is now overruled.ual

patterned the Michi­afterHampshire’s law issexual assaultNew
(1975). Mich­Jour. 600conduct law. N.H.H.R.gan criminal sexual

degree conductcriminal sexualfirstigan have ruled thatcourts
Comp. (Supp. 1985)), which is like(Mich. Laws Ann. 750.520b§

Hampshire, does notinassault Newaggravated felonious sexual
penetration was sexualfinding purpose of thethat therequire a

839-40,834,Garrow, App. 298People v. Mich.gratification. 99
627, Many psychiatrists believe that(Ct. App. 1980).N.W.2d 629-30

Inclu­assault.purpose of most sexualgratification is not thesexual
assault couldaggravated felonious sexualinelementof thission

purposeargue ofthat thewouldthe defendantwherelead to cases
arousal, but thegratification ornot sexualassault wasthe sexual

Anderson,People 111 Mich.v.hostility against women.expression of
723, 1981).(Ct. App. Then.1, n.1671, 726App. 314 N.W.2d679

degree crimi­because secondAppeals held thatMichigan ofCourt
Comp. (Supp.Laws Ann. 750.520c(Mich. §conductnal sexual

requiresHampshire, thein Newlike assault1985)), which is sexual
offenselesser-includedgratification, it cannot be apurpose of sexual
839-40,Garrow, supra atdegree sexual conduct.criminalof first

at 629-30.298 N.W.2d

juryinstructing sexualthe thaterred incourt thusThe trial
aggravated felonious sexualofoffensea lesser-includedassault was

correctly of the twodefined the elementscourtThe trialassault.
of thehowever, was convictedoffenses, the defendantand because
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We dooffense, jury lesser offense.consider thegreater the did not
jury moremade it eitherto thethat the instructionsnot believe

likelygreater or lessthe offenselikely would be convicted ofthat he
concludeWe thereforea lesser offense.he would be convicted ofthat

require reversal.error does notthat the trial court’s

argues of the elementthat the omissionThe defendant
aggravatedgratification felonious sexualpurpose ina of sexualof

unconstitutionally A crimi­overbroad.will make the statuteassault
attempts to control activitiesfor if itnal statute is void overbreadth

protected v. Chais­by of freedom. Statemeans which invade areas
Albers,17, 27, 95, (citingson, (1983) v.100 State123 N.H. 458 A.2d

132, 134, 197, (1973)). Legislative enactments303 A.2d 199113 N.H.
rights, provi­andwith constitutionalare to avoid conflictconstrued

Smagula,may through judicial v.construction. Statesions be cured
608,663, 666, (1977) (citations omitted). TheA.2d 610117 N.H. 377

Appeals that a stat­for the Fifth Circuit heldCourt ofUnited States
1983), prohibited han­(Supp. which the632-A:2ute similar to RSA

yearsage indling upon fourteen aa child under the ofof or assault
manner,”“lewd, of actiondescribed a mannerlascivious or indecent

reasonablyintelligenceordinary could beperson ofso that “a
v.a forbids.” Gable Mas­expected understand what such clauseto

denied, (1978).459, (5th Cir.), cert. 435 975sey, U.S.566 F.2d 461-62

(Supp. 1983) implicitlyWe hold that RSA 632-A:2
aggravatedany prosecution sexualin for feloniousa defensecreates
health, safetyhygiene,necessary or ofpenetration for theforassault

aggravated sexual assault was notof feloniousa child. The offense
benign purposespenetration child for suchto include of aintended

enema, takingwashing, administeringas, example, an or afor
ordinarytemperature. is to consent to con­child’s A child assumed

necessaryreasonably of life.which are to the common currenttacts
214, 217, 250,Sloan, App. 252v. 40 N.C. 252 S.E.2dSee McCracken

ordinary penetrations(Ct. App. 1979). of a child whichRoutine and
caring or her do within thein the course of for him not falloccur

statute,prohibitions and the statute is thus not overbroadof the
any protectedprohibit conduct.because it does not

legitimate purpose is a defense toPenetration for a
aggravated felonious If the evidencesexual assault. See RSA 626:7.

it, charged aggravatedsupports a defendant with felonious sexual
juryis therefore to an instruction that if the shouldassault entitled

health,alleged necessary hygiene,penetrationfind the was for the
child, guilty.safetyor of the it must find the defendant not

Although the defendant in this case did not receive such an instruc-
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was no evi-tion, because thereprejudice resultedfind that nowe
necessarywas forpenetration of the childthe defendant’sdence that

thehygiene. in this case was thatdefensebaby’s Thehealth orthe
accidental, sufficientlyjury chargeand thepenetration was

purposeful.penetration wasrequirement that theemphasized the
harmless, the conviction.and we affirmAny error was therefore

Affirmed.
All concurred.
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