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cumulative,testimony a char-is and not of suchMr.that Bennett’s
probably a newresult be reached atthat a different wouldacter

concerningtestimony theall at trialGiven the introducedtrial.
illness, recountingtestimony oneMr. Bennett’sdefendant’s mental

involving byinappropriate the defendant isbehaviorincident
sanity.unlikely jury’s ofto alter the determination the defendant’s

error,Finding no we affirm the defendant’s conviction.

Affirmed.
All concurred.
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(JohnCullity Kelley, on the briefof Manchester C. Boeekeler and&
plaintiffs.orally), for the

Scott,Merrill, attorney generalStephen (PeterE. C. assistant
orally),attorney general, on and for the State.the brief

SOUTER, compensation plain-what theThis is an action for forJ.
Theyproperty by arguetakingwas a of their the State.tiffs claim

takingsuperior the the behest of thethe court effected at de-that
case, preventing repairbyin arson an order the of theanfendant

building, damageddestroyedplaintiffs’ partially so that its condi-
grantedsuperiorevidence. The court thecould be considered astion
whichto for failure to state a claim on reliefState’s motion dismiss

granted.might Webe affirm.
plaintiffs apart-the owned a ManchesterAt all relevant times

bybuilding, extensively damaged in July,firewhich wasment
chargedAugust, 1982, Beardsley was withIn one Susan the1982.

time, Beardsley’sbuilding. the same counselarson of the At about
buildingpetitioned superior an order seal the sothe court for to that

jurydamage preservedbe for a view. The State indicatedcouldits
opposedid theview but not defendant’sthat it did not desire a

J.) granted.(Wyman, thenrequest, thewhich .Court
1983,February, plaintiffs to incourt allowed the interveneIn the

modify protectivemovingpurposefor of to thecriminal case thethe
1983,March,hearing plaintiffs thein the asked court toorder. At a

damagedthey theorder so could sell or renovatevacate the that
(Goode, J.) April thebuilding. the InThe Court denied motion. same

plaintiffs’ rehearingjudge for a and observed thatdenied the motion
plaintiffs property.depriving theirthe ofthere was no State action

83-200),(No.plaintiffs appealed tothat order this court butThe
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appeal prosequipendingthe the State nollewhile was entered to the
againstcharge Beardsley. plaintiffs appealThe withdrew theirthen

brought damages.and this action for
theory recovery pleadedof inThe the declaration is that the order

state,preserve building damagedthe in its for use asto evidence on
anticipated view, abridged rightsjury plaintiffs’ propertythe the as

owners, I,guaranteed by partas article 2 of Constitution ofthe New
byHampshire and the fifth and fourteenth amendments of the Con-

accordingly argueplaintiffsof the Thestitution United States. that
taking property bythe court’s order should treated as abe of inverse

condemnation, they compensationfor which are entitled to under
I,part article 12 of the under theState Constitution and fifth and

fourteenth amendments.
grounds,The State moved to dismiss the action on several includ-

ing the failure of to onthe declaration state a claim which relief
might granted. Superior (Cann, J.) grantedbe The Court the
motion, plaintiffs appealed.and the

compensationwill first the underWe address claim the State
Constitution, Ball, 226, 231, 347,124see State v. N.H. 471 A.2d 350

citing(1983), Supreme ofdecisions of the Court the United States
jurisdictions only independentcourts toand of of other as aids our

analysis. 3469,Michigan Long, (1983).v.State See 103 S. Ct. 3476
onlywillThereafter we consider federal issues to determine wheth-

support plaintiffs’er the Constitution of the States theUnited would
Ball,claims where the State not.Constitution would See State v.

232,supra at 471 A.2d at 351.
impression appar-The State constitutional issue is one of first and

ently noveltyDespiteseldom ques-one raised elsewhere. ofthe the
however, plaintiffs opposingboth the andtion. the State assert their

positions prior dealingon rightthe basis of State law with the to
compensation government will,private property.when the takes It
therefore, begin summary existingbe useful to with a of that law.

obligation payThe State’s to itfor what takes has its
origin provisions. I,twoin constitutional Part 2article describes the
lights acquiring, possessing natural,protecting propertyof and as

Accordingly, I,and partessential inherent. article 12 has been
interpreted very early require paymentfrom a justdate to the of
compensation “part him,propertywhen a of a man’s taken from[is]

Const,applied public I, 12;to pt.or N.H. Piscataquauses.” art.
35,Bridge Hampshirev. Bridge,New (1834).7 N.H. 66-70 This

obligation is “self-executing,”said to be in the sense that it is
any governmentalenforceable without an affirmative waiver of

immunity Pera,from suit. N.H. Water Resources v.Board 108 N.H.
19-20,18, 774, (1967).226 A.2d 775
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necessarily requireabridgments propertyof interests do notSince
identifytitle, body developed to thoseof case law hastransfer of a

sufficiently serious to begovernmental that areinterferences
characteristicallytakings.regarded compensable The cases areas

ordinances,zoningregulations, like which arewithconcerned
police power purpose limit-of for the ofin the exercise theenacted

Brentwood,Metzgering his v. Town 117an owner’s of land. Seeuse of
497, 502, 954, (1977).A.2d 957N.H. 374

legislative nature, “generalpolice power in enactThe is to
necessary good generalregulations and welfare.”... to the common

260,1, 23-24, (1896)Griffin, (quotingA. 261v. 69 N.H. 39State
53,C.J., Alger, Cush.)Shaw, (7in v. 61 Mass. 84-86Commonwealth

II,partpower of the(1851)). The is said to derive from article 5
31,constitution, supra; Ramseyer,v. State v. 73 58State N.H.Griffin

legislative(1904), although it in of theA. is inherent the nature958
596,Keene, 590,power Cityv. 121 A.2ditself. Burrows N.H. 432of

15, 18-19 (1981).
non-compensable exercise ofcases that set the line between aThe

takingpolice power compensable inand a have culminated Bur-the
City supra.rows v. Keeneof

regulations preventthat an owner from“Reasonable
way injuryusing tohis in such a that it causes othersland

maydeprives use of their landthem of the reasonableor
Transp.require compensation. See Penn Central v.not Co.

J.,(Rehnquist,City,York 438 at 144-45 dissent-New U.S.
Kansas, 623,Mugler(quoting v. 123ing) U.S. 668-69

128,State,(1887)); v. 115 N.H. A.2d at 242.Sibson at 336
regulationszoning which restrict eco-Nor do reasonable

property zones and which notnomic uses of to different do
destroy piecesubstantially individualthe value of an of

taking requiringproperty compensation.a Buteffect
arbitrary substantiallyrestrictions whichor unreasonable

‘economicallydeprive use hisowner of the viable ofthe
waypublicin the in some constituteland’ order to benefit

taking meaning Hampshireofa within the our New Con-
requiring payment just compensation.ofstitution the See

London, 845, 409v. Town New 119 N.H. at A.2dSundell of
Brentwood,1318; 503,Metzger v. N.H. atat Town 117of

degree. PennsylvaniaItA.2d is a matter of374 at 958.
Mahon,v. at The need notCo. 260 U.S. 416. owner beCoal

property.deprived use of If theof all valuable his denial
onerous,especially takinguse is and is aof substantial

regula-can be no set test whenoccurs. There to determine
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goes taking.tion too far and becomes a Each case must be
purposeits owndetermined under circumstances. The of

regulation Aginsthe is element be See v.an to considered.
Tiburon, 447 260-62.”U.S. at

15,Keene,City 590, 598,Burrows 121v. N.H. 432 A.2d 19-20of
(1981).

party presentinEach the case cites this to us. Thelaw State
argues superiorthethat court’s was aorder reasonable exercise of

police power; argueplaintiffs requiresthe the that Burrows us to
compensable taking not, however,rule that a occurred. doWe
position.accept why, necessaryeither To understand it is to attend

carefully does, not,to what Burrows and what it hold.does
Although decided, above,quotedBurrows in words that a “denial
[property] onerous,of especiallyuse is and .substantial . .[that] [is

remember,compensable] taking,” importanta it is to as we have
noted,already predecessorsthat Burrows and its were characteris-

tically dealing regulationswith adoptedthe effects of in the exercise
power.police not,of however,the inCases the Burrows line have

dealt with the effects of court orders like the order usbefore here.
object superior efficacyThe of the court’s order was the of the trial

process guiltto determine relevant facts when and innocence are in
issue, only judicialand the order can be viewed as an exercise of the

Const, I,power. N.H. pt.See art. 37.

judicial power,Since Burrows did not deal with the it is au­
thority present only very extent,in the case to a limited in its hold­
ing every governmentalthat not propertyinterference with inter­

compensable. Beyond that,ests is we must look elsewhere for
guidance. so,doing surprising pursuitIn it is not thethat of the

judicial objectiveessential longthat we historyhave described has a
own,of its which bears on the issue now before us.

“For more than recognizedthree centuries it has now been as a
public (infundamental maxim that the bythe words sanctioned

Hardwicke) right everyLord has a to man’s evidence.” 8 J. WlG-
MORE, 2192, (J.Evidence McNaughtonat 1961), quoted70§ rev. in

Bryan, 323,United v.States (1950). Wigmore339 U.S. 331 Dean has
dutydescribed how the ofcost this has fallen on the citizen who

it, upon governmentowes not the that enforces it:
may labor,be a sacrifice of time and and“[I]t thus of

ease, profits,of of livelihood. This contribution is not to be
regarded gratuity, courtesy,as a or ill-requireda or an

dutyIt is a grudgedfavor. tonot be or evaded. Whoever is
impelled to evade or to resent it should retire from the
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communities,society organized and civilized andof
by societyHe who will live must letbecome a hermit.

him,society by requireslive when it to.”

Wigmore, 2192, (J. McNaughton 1961),Evidence at 72 rev.8 J. §
States, 578,quoted (1973).in Hurtado v. 410 589 n.10United U.S.

Finally, Wigmore subjects dutythat theconcluded the of included
only impressions preservedmental in brain and“not [a witness’s]

hands,preserveddocuments in his but also . . . the chattels andthe
premises within his control. There can be no discrimination.” 8 J.
Wigmore, 2194, State,supra (emphasis original); Emeryat in v.76§

755, 766-67, 72, (1984);P.2d see Haldeman v.Or. 688 79 Free­
man, 514,Supp. (D.D.C. 1983);558 F. 519-20 United States v.
Friedman, 928, (3rd 1976) (bank not entitled532 F.2d 934-35 Cir. to

compliancereimbursement for cost of with I.R.S. summons of a cus­
Jury (MIA) Subpoenarecords); retomer’s In Grand No. 76-3 Duces

Tecum, 1306, (5th 1977) (no555 F.2d Cir. entitlement1308-09 to
complying subpoena tecum).withreimbursement for cost of duces

then,Historically, providingthe financial burden of evidence at
regarded compensablethe direction of a trial court has not been as a

noted,taking. Since, everyas we have Burrows holds that not
governmental private propertywith ofinterference the use is com-

necessary inconsistencypensable, it follows that there is no between
by Wigmore compensationhistorical rule described and thethe

requirement of article 12. The issue before us thus becomes one of
policy,constitutional whether we should continue to adhere to the

compensation propertynorule of for restrictions on the use of with
evidentiary value.

necessarily by balancing respectiveThe issue must be resolved the
society owners,property process essentiallyinterests of and a not

analysis generaldifferent from the that Burrows exhibits. Since the
ultimately analysisrule that we derive should onrest an of facts

Sewar,generally prevailing, 236,see United States v. 468 F.2d 238
(9th 1972), privateCir. we look to the characteristic burdens

by evidentiaryimposed propertyrestrictions on the use of and the
compensating impose.social cost that such restrictions would

placed propertyThe restrictions anon owner’s use of with eviden-
tiary significance normally comparableare not to the limitations on

require compensationland use that would under Burrows. When
byphysical subpoena, impoundedevidence is obtained or in situ as

case, propertyin this the restriction on owner’s ofthe use his is not
only justified by specific prosecution,inthe need for the evidence a

by prosecution.but limited the duration of that That limited dura-
restriction, reflecting evidentiary need,tion of the the limited will
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permanent policeusually sharp or indefinitestand in contrast to the
rights compensableproperty are underpower limitations on that

State,Plumbing Heating Supply v.Capitol Co 116Burrows. &Cf.
513, (1976).'N.H. 363 A.2d 199

Moreover, scopethe of evi-will often be a further limit onthere
dentiary consequent of restrictions on theneed and on the burden

evidentiaryevidentiary property. need for the valueuse of The
piece always require ofpropertyin of will not that useinherent a

evidentiaryproperty be restricted until the time of trial. Wherethe
bysignificance adequately preserved photographscan be or other

characteristics,probative use ofrecords of the need to restrict the
reasonablybeyond necessaryproperty will notthe extend the time

fact, resortingpicturesthe or make the records. In to fac-to take
dealingduplicates frequent practicesimiles or is a when with writ-

records, 520:1; 1003,ten see RSA R. Ev. and RSAN.H. 595-A:6
1983) admissibility secondary(Supp. provides for the of such

issue,physical objects.records of facts are inWhen about real estate
practice photographsit is a matter of common to receive into evi-

dence, they representations propertyif are fair and accurate of the
Swanson, 5, 269,question. 6,in See v. 24LaPerle 92 N.H. A.2d 270

391, 394-95, 125,(1942); Edgerly,Palmer v. N.H. 18187 A. 128
(1935).

opportunities secondaryThese to substitute records or evi­
place evidentiaryprimary objectsdence in of thus underscore the

respectivedistinction between the burdens that tend to result from
police power judicial powerexercises of the and the over evidence.

evidentiary requires secondaryBut whether need no more than
primary physical objects,orrecords demands the use of the conclu­

evidentiarysion is the same: insofar as the restrictions on the use of
need,property evidentiaryare limited to those restrictions cannot

substantial,arbitrarybe called or as Burrows uses those terms.
potential plain-When we turn to assess cost of relief thatthe the

seek, appears anytiffs it that rule that would treat restrictions on an
evidentiary property compensable takingowner’s use of as a would

heavyplace upon public. comprisea burden the The burden would
only money owners,necessary pay propertynot the to the but also

valuing require compensation.ofthe cost the restrictions that would
cases,disputed judiciaryIn the would have to make such valuations

basis,by necessaryon an item item and the burden of time to do this
lightly by alreadyjudiciary busy.notis to be assumed is tooa that

requiring compensationThe burden of a rule would become even
course,greater, principle compensationof if the same of were to be

personal necessarytoextended cover the limitations on freedom to
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giveobligation and testi-of a witness to attend the courtenforce the
however,see, why principlemony. a that wouldIt is difficult to

rightrequire compensation to use thefor a restriction on an owner’s
equalapplyshould not with force to a restric-evidence that he owns

Wigmore, 2194,liberty. 76;supra Emeryattion on a witness’s 8 J. §
State, 755, protects libertyv. 297 Or. 688 P.2d Article72. 12 as well
property, worthyas and the value of a witness’s time is no less of

recognition using possessions.than the value of his ininterest his If
plaintiffs’ position prevail, inadequacythe were to the of witness
provided by longerfees statute would no be tolerable under the Con-

stitution, and the full value the subpoenaof time of a witness under
compensable. expensewould be The would be enormous.

comparison pervasive highly publicA of this and onerous
characteristicallyburden with the andmoderate limited restrictions

evidentiary clearlyproperty position.on the use of favors the State’s
every obligation,Since article 12 does not socialize the cost of civil

practice holdingwe will the infollow unbroken historical that a
temporary private propertyrestriction on the use of held as evi­

takingcompensable property.indence criminal cases is not a of
Emery supra.Accord v. State

point plaintiffs might object generalAt this the thewell that rule
that we have derived on the basis of the normal case does not ade-

have, all,quately complaints.answer their We after defined the
property,normal case as one in which the restrictions on the use of

onerous, by propertyhowever are limited the need for the as evi-
plaintiffs argue pleadingsthatdence. The could their could be read

claiming case,as that this was an abnormal in which the restric-
reasonably necessary evidentiarytions so exceeded what was for

purposes imposition protectivethat the continued of the order was
They properan abuse of woulddiscretion. therefore ask whether the

anyowner has recourse in these abnormal circumstances.

recourse,Our answer is that the owner does have thatbut the
remedy appeal moneyis an this courtto rather than an award of
damages. classify taking subjectTo the asabnormal case a to com­
pensation would, fear, rule,general every disputedwe defeat the for
restriction would anlead to action for inverse condemnation. The

lies, rather,property remedy authorityowner’s in this court’s to
request prospective anyentertain a for review of such an inorder

not, therefore,apparently egregious case. We do close the door
interlocutory evidentiaryexpedited appealeither to an of an order

petition by extraordinaryor to a for relief writ. See RSA 490:4. In
words, present plaintiffs properother the followed the course when

they sought superiorimmediate ofreview the court’s restrictive
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onlyduring We can addpendency of the criminal case.theorder
worthy of such review.plaintiffs appear have had a claimtothat the

continuing itsforof trial court’s reasonsno record thehaveWe
appar-notobjections, it isdespite plaintiffs’ andin theeffectorder

providednot havewhy other records couldphotographs orto usent
building’s after fire.adequate of the condition theevidence

theplaintiff’s federal claim underto thefor us rule onIt remains
amendment, applica­makeswhich amendmentthe fourteenthfifth

Pharmacies, Inc. v. Beck­See FabulousState action. Webbsble to
plaintiffs155,with, (1980). it is clear that the160 We think449 U.S.

the fifthno relief under amendment.are entitled to
has not consideredSupremethe Court of the United StatesWhile

rejected closelyus, claimhas the relatedexact issue before itthe
compensableis tak-pretrial of a material witness athat detention

ing, in these words:
require thatnot theFifth Amendment does“[T]he

dutypublicgovernment pay performance of a it isfor the
already BridgeMonongahela v.See Co. Unitedowed.
States, 177, bridge(modification of193 obstruct-216 U.S.

Hobbs, (Selectiveing river); F.2dStates v. 450 935United
633,Dillon,Act); v. 346 F.2dService United 635States

indigents by court-appointed attorney);(representation of
752,States, (alternativeRoodenko v. United 147 F.2d 754

objectors);for conscientious Kunhardt & Co. v.service cf.
States, 537, beyond dispute266United 540. It is thatU.S.

evidence,public obligation providea seethere is in fact to
323, 331;Bryan,v. 339 Blackmer v.United States U.S.

States, 421, 438, obligation284 thatUnited and thisU.S.
financially maypersists itno matter how burdensome be.

during pretriallossesThe financial suffered detention are
by everyof the witness whoan extension burdens borne

witness, short,a in istestifies. The detention of material
Amendment,‘taking’simply a the and thenot under Fifth

not,therefore, such,compensation,his does aslevel of
clearly recognizedpresent question. isa constitutional ‘[I]t

testimony upongivingthat of and the attendancethe
testifyjury publicgrand in are dutiescourt or order to

every person jurisdictionwhich the of the Govern-within
summoned,perform being properlyuponisment bound to

performancefor of which is entitled to no furtherand he
compensation provide.than that which the statutes The

necessarypersonal partis the con-sacrifice involved a of
public.’to welfare of thetribution of the individual the

States, 273,Blair v. United 250 U.S. 281.”
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States, 578,Hurtado v. (footnotesUnited 410 (1973)U.S. 588-89
omitted).

onlyAlthough Hurtado dealt with restrictions on witnesses’
movement, principlefreedom of its is examplesnot so limited. The
foregoing quotationincited the propertyinclude burdens on as well

liberty,onas and several of the lower appliedfederal courts have
the in governmentrule Hurtado to requirehold that the can the

potentialowner of evidence to depri­bear the financial burden of its
production Freeman,vation or of its E.g.,for trial. Haldeman v. 558

Supp. (D.D.C. 1983);F. Friedman,at 519-20 United v.States 532
(bankF.2d at not934 entitled to reimbursement for cost of com­

pliance records);with I.R.S. summons of a customer’s In re Grand
Jury (MIA) Tecum,SubpoenaNo. 76-3 Duces 555 F.2d at 1308-09
(no entitlement to complyingreimbursement for cost of with sub­
poena Accordingly,tecum).duces plaintiffs’we hold that the decla­
ration tofailed state a cause of action under the fifth and fourteenth
amendments.

Affirmed.
JOHNSON,J., sit;did not the others concurred.


