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Merrill,Stephen attorney general (Edna Conway,E. M. assistant
attorney general, brief, Schneider, attorney,on the Tina orally),and
for the State.

Green, appellate defender, Concord, byassistant ofS.Joanne brief
orally, for the defendant.and

JOHNSON, appealIn attemptedJ. this from his conviction for
aggravated assault, (Supp. 1983);felonious sexual RSA 632-A:2

629:1, argues (O’Neil,RSA the J.)defendant that the Trial Court
(1) denying suppresserred in the defendant’s motion to the victim’s

(2) admitting priortestimonial evidence and evidence of sexual
penetration byof the victim the defendant. find noWe error and
affirm.

day early 1984,April approximatelyOn a in late March or of at
p.m.,11:30 Officer James Trueman of the Portsmouth Police

Department milling camper,observed the defendant around his
parked in the deserted business ofdistrict Portsmouth. The officer
approached doingthe defendant and asked him “what inhe was the

anyarea and if he had identification.” The defendant identified
George Parker, Crabtree,himself Oregon,as from and said that he

looking part-timewas for work in the area. He stated that he was
traveling alone, any family.without

evening 3,May 1984,On the of routinelyOfficer Trueman was
patrolling parkingmotel lots in Portsmouth because automobile

problem. recognizedinterior thefts were a common He the defend-
camper parked Holidayant’s parking headlightsin the Inn lot. The

on,of the sittingvehicle were not and the officer saw the defendant
look,behind directlythe wheel. The officer took a second into the

camper,cab of the and peek upnoticed a child’s “little head over the
dashboard, [him],look at again.”and the head went down The
officer found this unusual because he recalled that the defendant
previously traveling alone,had stated that he was and each time he

conversation,had seen the defendant after the initial the defendant
had been alone.
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Holiday lobby attemptwent into the Inn in an toOfficer Trueman
going camper,in the theobserve what was on defendant’s but

parkingout the lot the officer seedefendant drove of before could
child,anything. about the Trueman decided toConcerned Officer

requestedfollow the defendant’s vehicle. He an unmarked detective
camper,inunit to assist the surveillance of the defendant’s and

area,Holiday Inn inanother unit to check the order to ascertain
camper.whether the child had left the Officer Trueman continued

camper, police headquartersradioed allto follow the and he to ask
duty anyonethe units on whether had ever observed the defendant
byaccompanied reported everya child. officers himSeveral to that

they defendant,time had observed the he had been alone.
passed camper,Officer Trueman the defendant’s and saw the

“appearedchild inside. The officer testified that the child to be
okay,” but he was not satisfied that the child was safe. As the

city line,camper approached pulledthe the officer it over in order
doing” withto “ascertain what the child was the defendant. The

child, eleven-year-old boy, steppedthedefendant and an out of the
camper approachedand the cruiser. officer theThe asked defendant

son, repliedwhether the child was his and the defendant affirma-
tively. bysignedThe defendant then handed the officer a form the
boy’s permissionmother that indicated that the child had to be with
the defendant.

nervous,thought boy appearedOfficer Trueman the and asked to
agreed.speak privately.with him inThe defendant The child sat

Trueman,the with and him that was of”cruiser Officer told he “sort
scared of defendant.the After the officer learned that the child was

trailer,living questionedout of defendant’s child hishe the about
conditions,living and child the ofthe described incident sexual

defendant, attemptedassault. Trueman then arrested the forOfficer
aggravated assault,felonious sexual on the basis of what he had
learned from the child.

aggravatedcharged attemptedThe defendant was with felonious
assault, arrest,resisting endangeringsexual theand welfare of a

charge ultimately nol-prossed. trial,child. The latter was Before the
testimonysuppressthe defendant moved to the victim’s on the basis

illegality hearing,stop.of the of initial athe After the trial court
motion, ruling stopdenied the that the of the defendant’s vehicle

Alternatively,was constitutional. the trial court held that even if the
stop illegal, testimonywas the victim’s was admissible under the

discovery.doctrine of inevitable
1984,23,April as the defend-ontrial, thatvictim testifiedtheAt

bed, placed hisready defendantgetting for thehe wereant and
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testified,penis in or the victim’s The child also over theon anus.
objection, sexually penetratedhaddefendant’s that the defendant

guilty attempteddays foundhim a few earlier. The defendant was of
aggravated assault,felonious and sentenced to seven and one-sexual

appealyears imprisonment.half to fifteen of This followed.
argues testimonyThe defendant first that the victim’s should have

stop bysuppressed. He that vehiclebeen asserts the initial of his
constitutionally impermissibleTrueman was under theOfficer

I,partoffourth amendment the States Constitution andUnited
Constitution, (1)Hampshirearticle 19 the New it was notof because

specificupon suspicion wrongdoing,based a and articulable of and
(2) scope arguesthe of the intrusion was unreasonable. He that the

testimonyvictim’s would not have been discovered without the ille­
gal stop, poisonousis thus of a itand the “fruit tree” because was

590,by illegality stop. Maya,v.tainted the of the State 126 N.H..
594-95, 1139, disagree­(1985).493 A.2d 1143 We

State constitutional law is identical to the law of coun-its federal
Brodeur, 411, 416,terpart in case. See v. 126this State N.H. 493

Const,1134, I,(1985); 19;pt.A.2d 1138 N.H. art. Const.U.S.
Although independently,amend. IV. we thedecide State issue see

Ball, 226, 231, 347, (1983), usingState v. 124 N.H. 471 A.2d 350
precedent only help dealing issue,federal for inits with the State

3469,Michigan Long, analysis(1983),see v. 103 Ct.S. 3476 the and
the result are the same under each constitution.

begin part argument,We with firstthe of the defendant’s
challenges stopwhich the of his vehicle as unconstitutional. “An

individual purposes ‘if,is ‘seized’ for fourth inamendment view of
surrounding incident,all the personcircumstances the a reasonable

”would have believed that was to Riley,he not free leave.’ v.State
257, 262, 1362,126 N.H. (1985) (citing490 A.2d 1366 United States

Mendenhall, 544, (1980) (opinion Stewart,v. 446 554 J.);U.S. of
491,Royer,Florida v. 460 U.S. 502 (1983)). stopThe of the defend­

byant’s vehicle Officer Trueman constituted a seizure under the
I,partfourth amendment and Hampshirearticle of the19 New

Ohio, 1,TerryConstitution. (1968).See v. 392 16U.S. The State has
justifying stopthe burden of legiti­the of the defendant’s as avehicle

595,investigative stop. Maya, supramate 493at A.2d at 1143.

Terry, 22-23,supraIn Supremeat the United States
recognized public preven­Court that the ininterest effective crime

requirestion and detection that an officer be able to assure himself
personor herself dealingthat the orwith whom he she is is not

Cortez, 411,Inarmed. United States (1981),v. 449 U.S. 417-18 the
“totalityheld circumstances,”Court that under the of the an inves-
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by “particularizedjustified of astop the existencemust betigative
is,believing person stopped or isobjective that theforand basis”

be, activity. Royer,v.engaged in criminal See Floridaabout to
investigative stop is constitu-supra held that anat 498. We have

by “specific facts” thattionally justified supportedif articulable
suspicion of criminal activ-for the officer’sa reasonable basisform

Brodeur, 415, determining theity. supra A.2d at 1138. Inat 493
suspicion,sufficiency the “nature andarticulableof the officer’s

security” balancedquality personal must beof the intrusion on
jus-allegedgovernmental interest toagainst importance of the“the

675,Hensley,v. 105 S. Ct. 680tify Statesthe intrusion.” United
(1985).

stopped vehiclehe the defendant’sTrueman testified thatOfficer
danger. evidencesuspected child was in Thethat thebecause he

objective basis for his sus-had a sufficientthat the officerindicates
byalways seen alone Officer True-picion. had beenThe defendant

officers, that he was travel-and had saidman and a number of other
spotted in a darkeneding then the defendantalone. The officer

on,lot, lights camper andnight, of theparking without theat
up and then down. These observationsa child’s head ducknoticed

suspicion that the childarticulable basis forcombined to form an
Wickizer, (8thdanger. v. 465 F.2d 1154 Cir.in Stateswas See United

parked(seizure driver of a vehi-1972) officer asked thelawful where
rapespreviousconcern overbecause of officer’scle for identification

youngfrightened appearance femaleofin area and thethe
passengers).

publiccase. The hasbolster the State’sOther considerations
children, prevention ofstrong protection of and thea interest in the

Cortez, (strong pub­supra at 421 n.3child abuse and abduction. Cf.
entry illegalpreventing of aliens at the Mexicanin thelic interest

too,mindful, limited nature of the intrusionborder). of theWe are
security in The defendant’spersonal this case.on the defendant’s

necessaryonlyliberty upon the extent tointruded tointerest was
child, questioningof the officer’sof the and mostensure the welfare

pub­only importance of theBecause of thewas directed to the child.
case,stake, in anintrusion thisat and the minimallic interest

may lead him orstop when his or her observationsofficer a vehicle
mayreasonably suspect be abused or abducted.that a childher to

873, (1975).Brignoni-Ponce, 422 881v. U.S.United StatesCf.
Moreover, reasonablywillthe facts that lead an officer to

suspect necessarilychild abuse or an abduction include subtler clues
required suspicion activitythan are for a reasonable of criminal

involving present unique challengesadult victims. Child abuse cases
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to law enforcement officials. tells usCommon sense that children
coerced,easily rarely theywillare and indicate to an officer that are

Indeed,danger. theyin children often will not realize that are in
Thus,danger. the fact that the child did not indicate to Officer

dangerinTrueman that he was does not that themean officer could
reasonably suspect wrongdoing. any investigative stop,not As in a

maytrained officer make inferences and draw conclusions from
mayconduct which seem tounremarkable an untrained observer.

Cortez, 418; Texas, 47,supra (1979).at Brown v. 443 U.S. 52 n.2 We
that, case,hold under the of thiscircumstances Officer Trueman

stopped constitutionally grounds.the defendant’s vehicle on sufficient

scope inquiry.We next look at the of Officer Trueman’s
The defendant permissiblecontends that the officer exceeded the
scope investigative stop by questioningof an the child on matters

purpose stop.”“unrelated to the of the The burden is on the State to
investigative stop “sufficientlydemonstrate that the was limited in

scope satisfyand investigativeduration to the conditions of an sei­
Royer, supra mayzure.” Florida v. at 500. The officer ask “a moder­

questionsate identitynumber of to trydetermine . . . and to to
confirmingobtain dispellinginformation suspicions.”or the officer’s

McCarty, 3138,Berkemer v. (1984).104 S. Ct. 3150-51

objectThe of inquiryOfficer Trueman’s was to confirm
dispel suspicionor his that danger,the child in merelywas and not

identityto learn the of the stoppingchild. After the defendant’s ve­
hicle, the officer observed that appearedthe child nervous. In order

safe,to ensure that the child necessarywas it was for the officer to
speak privately,with giventhe child especially rarelythat children

any dangerwill inform an officer of presenceto them in the of an
“Simplyabuser. questioningbecause the might giveinitial the

appearance well,’that ‘all is if justifiablean officer has a basis for
intrusion, maythe initial he take whatever additional action which

would ‘warrant a man of reasonable caution’ under the circum­
Wickizer,stances to supratake.” at 1156. After the child stated that

he defendant,was “sort of” scared of the justifiedthe officer was in
questioning boy livingthe further allayabout his conditions to his
concern for the child’s welfare.

stopThe duration important assessingof the is in the
scopereasonableness of Maya, supra 596,the of the seizure. at 493

A.2d at 1144. The only longdetention in this enoughcase lasted to
allow the officer to ask the defendant ques­for identification and to

privately.tion scopethe child questioning, therefore,The of the did
legitimate limits,not exceed and the seizure was lawful under both

the fourth amendment Hampshireand the New Constitution.
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ruling that evenerred inargues the trial courtthatThe defendant
testimonyunconstitutional, was admissi-victim’sthestop wasif the

discovery. hold thatBecause weof inevitableunder the doctrineble
constitutional, the issue of whethernot reachwe needstopthe was
discovery applies this case.todoctrineinevitablethe

improp-argument trial courtis that thesecondThe defendant’s
byvictimpenetration of theprior sexualerly of aevidenceadmitted

argument is without merit.defendant. Thisthe

to show thepast is not admissibleof offensesEvidence
crime, foris admissiblepropensity for butorcharacterdefendant’s

motive, opportunity, or intent. Seeproof ofpurposes, such asother
213, 1350,208, (1985); N.H.1354490 A.2dAvery, N.H.v. 126State

the evidencewhether404(b). court must determineThe trialR. Ev.
disposi­the character orthan to showpurpose otherrelevant for ais

defendant, isprejudice to the defendanttheand whethertion of the
Smith,v.the evidence. Stateoutweighed by probative value ofthe

1091, (1984).522, 525, 1093-94484 A.2dN.H.125

priortestimony a incidentvictim recountedof theThe
tended toby This evidencepenetration the defendant.of sexual

assault, and wastheof mind beforestateshow the defendant’s
intent. The trial court’sprobative of the defendant’sasadmitted

abuseprior act will constitute anbadevidence of adecision to admit
preju­“clearly to theonly or unreasonableuntenableifof discretion

639,636,Whitney, 125 N.H.v.case.” Statedice of defendant’s][the
say probative value1158, (1984). that theWe cannot484 A.2d 1160

clearly outweighedtestimony prior offense wasof aof the victim’s
that the trialholdWe thereforeby prejudice to the defendant.its

testimony.admitting child’sin thediscretionnot abuse itscourt did

Affirmed.
All concurred.


