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byrepealed RSAimpliedlywas620:9that RSAWe hold
latter statute642:6, under theconvictionsthe defendants’and that

proper.were

Affirmed.
J., sit;Johnson, others concurred.not thedid
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OpinionMemorandum

December, 1982,In plaintiff brought damagesthe this action for
allegedly resulting from the defendant’s breach of contract with a

partythird wrongfuland from the mechanic’s lien attachment of
plaintiff’sthe real estate. The return date of the writ was errone-

ously Tuesday 1982,written February,as the first of rather than
1983. The defendant was served appearance,filedbut no see SUPER.

14, 1983,February,Ct. superiorR. and in the court found the
defendant in default. RSA 514:1.

October, 1984, any damages,In before assessment of the defend-
Superiorant to (Gray, J.)moved strike the default. The Court found
properly nothingthat the defendant had been served but had done

months,for nineteen and it denied the motion. We affirm.

mayThe trial court astrike default that has resulted from
“accident,a defendant’s mistake or misfortune” rather fromthan

Super.Preface,neglect. Rules; applicationCt. RSA 514:2. The of
instance,this standard is for the trial court in the first and willwe

denyingnot a exceptreverse decision a motion to astrike default for
Jamieson,legalclear ofabuse discretion or Copelanderror. Inc. v.

Co., 101, 102, 613, (1985).N.H.126 489 A.2d 615
present arguesIn the case the defendant that the court erred in

refusing to the erroneouslystrike default because the default was
inentered the first positioninstance. The defendant rests this on the

fact it timelythat could not in a literal appear-sense have entered a
ance, erroneouslybecause the writ stated a return date that had
passed plaintiff beganten months before the the action. The defend-

argues processant that the was for imposedvoid this reason and no
obligation respond.on the defendant to

mistaken, however,The defendant assumingis in that a
patent specificationdefect in the aof return date renders a writ

Rather, merelyvoid. a writ is voidable when the return date is
stated,vaguely Kelly Gilman, 385,v. (1854),29 N.H. 388 or errone­

ously literallystated so responseas to call afor thebefore date of
service, Speare, (D.N.H.see v.Stone 175 584 aff’d,F. 1910), 193 F.

(1st case,1912).375 Cir. In a propersuch the course for the defend­
appearanceant is to file an obviouslywithin the time intended. heIf

defect,wishes by filing timelyto make an issue of the a motion to
dismiss, maythe court order an 514:8;amendment of the RSAwrit.

Kellysee supra; Ellsworth,v. 186, 187,Gilman Brown v. 72 N.H. 55
Super Hamp­356, (1903); 30;A. Wiebusch,357 Ct. R. R. 4 New

Practice,shire Civil Practice and 314 319Procedure and§§
(1984).
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theindication that defendantpresent there is nocaseIn the
in the date.typographical erroractually by the obviousmisledwas

position aits onRather, to stakeapparently chosethe defendant
com­trial courtsupport prior cases. Theinpoint withouttechnical

error, concudingdiscretion, that thelegal inorabuse ofmitted no
“accident,product ofnot thedefault wasto riskchoicedefendant’s

thatresulting from a causeofin the sensemisfortune”ormistake
reasonably prudentbeyond manaor whatits controlwas outside

Jamieson, CoatingCopelandagainst. Inc. v.guarded Seewould have
Palmer,615;103, v.Co., Fome Associatesat 489 A.2d atN.H.126

1274,985, 986, (1982).1275453 A.2d122 N.H.

Affirmed.
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