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P.A., (,JosephKelly F. Daschbach andof LebanonDaschbach &
brief, orally), for theCooper the and Mr. DaschbachonDeborah J.

plaintiff.

MaryBell, P.A., (.Arnold andR. FalkNorton of KeeneFalk &
brief, Caffrey orally), ControlledCaffrey and foron the Ms.Louise

Corporation.Environment

resultingdamages from contam-Souter, is an action forJ. This
allegedly bygroundwater, causedplaintiff’s soil andination of the

plain-neighboring land. Thechemicals onrelease ofthe defendant’s
dismissingJ.)Superior (Contas,Courtappeals an order of thetiff

liability statutory reverseviolation. Wepleading andstrictcounts
chapterclaiming 147-Aa violation of RSArespect countwith to the

waste,disposal butregulates of hazardous1983), the(Supp. which
otherwise affirm.

dismiss, we,granting likereviewing motion toan order aIn
pleaded andcourt, regard properly factsas true allmustthe trial

plaintiff’s favor.may from them in thebe drawninferences thatall
121, 123,Technologies, 467124 N.H.v. C.S.I.Power IndustriesWeld

following allegationstherefore,568, We, as(1983). take theA.2d 569
appeal.purposes thisfor oftrue

defendant, Corporation, is the ownerEnvironmentControlledThe
communityplanned in Granthamdeveloper residentialand of a
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Development.known as CommunityEastman Eastman Association
separate corporationis a concerned with the recreational activities

community.of residents of the At various relevant times the defend-
ant and the Association boundaryhave owned land near the of

Development, includingEastman the garagesite of a maintenance
tank,storage gasolineand from which has leaked into the soil and

groundwater. place,At the same the defendant and the Association
oil,dumped greasehave generatedand other waste materials in the

developing property constructingcourse of the maintainingand and
course,golfits groundwater.and this material has also entered the

gasolineSome the passedof and beyondwaste materials have the
Development,boundaries of contaminating plaintiff’sEastman the

nearby property causing personal injury.and her
plaintiff brought damage counts,The a in pleadingaction several

negligence, nuisance,trespass, liability, liabilitystrict and civil
predicated chapterson (1977violations of RSA Supp.146-A and
1983), (Supp. 1983) (1977147-A and Supp. 1983). Origi-106-A and
nally co-defendant,the action named the Association as a but the

grantedsuperior plaintiff’scourt later the motion to dismiss the
against plaintiffaction as broughtthe Association. The then a

separate against Association,action the which is not involved in this
appeal.

The defendant trespass,moved to dismiss the incounts strict lia-
bility statutory violation,and for failure to state claims on which

might granted.relief be The trial court denied the motion as to the
trespass any 146-A:10,count and pro-as to violation of RSA which

damages any negligentvides enhanced spillfor or intentional or
discharge oil, including gasoline. 146-A:2,of See RSA I. The court

counts,statutory however,dismissed the other and the count in
liability.strict

appeal, plaintiffIn arguethis the exceptiondid not brief or her to
partialthe chapter (1977dismissal of the claim under RSA 146-A
Supp. relatingand 1983), discharge oil,spillageto the or of includ-

ing gasoline. Perrin,That issue is therefore waived. Woodman v. 124
545, 550, 999,N.H. (1984). remaining474 A.2d 1002 The issues are

dismissingwhether the statutorycourt erred in the other counts and
liability.the count in strict

We liabilityconsider the claim Legal liabilityof strict first.
imposedis said to be thoughstrict when it is even the defendant has

legal consistingcommitted no fault of the violation of a common law
statutory duty. Co.,or Papers 50,Moulton 52,v. Groveton 112 N.H.

68, (1972). Apart liability289 A.2d by animals,71 from trespassfor
Association,King 212,see v. 100 N.H. (1956);123 A.2d 151 RSA
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traditionally with disfa-damages met466:19, liability hasforstrict
Collins, 53 N.H.Brown v.jurisdiction. court usedThisin thisvor

Fletcher,Rylands v.example, reject doctrine of(1873), to thefor442
brings and330, occupier land whoan of(1868) H.L. thatL.R. 3

there, likely dam-naturally to causeanything andupon notkeeps it
consequencesdamages directin for all theage escapes, is liableif it

negligence. Sal-wholly Seeescape, if free ofeven he isof such an
1961). also574, See(R.F.V. 13th ed.579 HeustonON Tortsmond

53,Co., Thissupra A.2d at 71.Papers at 289Moulton v. Groveton
endured, inliability and 1956 Chiefimpose hasto strictreluctance

definitely indicatecases in this stateKenison wrote that “theJustice
tendency liability cases where theto thoseclear to limit stricta

Railroad, 66) to(State 99 N.H. orLegislature provided v.has for it
imposedof the state hasthe common lawthose situations where

change KingLegislature it.”liability not seen fit toand the hassuch
Association, 216,supra 123 A.2d at 155.v. at

recognized only forone cause of actioncourt hasSince 1956 this
liability, being thedamages the benefit ofon strict that forbased

prod-unreasonably dangerous and defectiveof anuser or consumer
Lessard, 36, (1969);111260 A.2dButtrick v. 110 N.H.uct. See

(1965). Buttrick stands(Second) 402-ARestatement of Torts §
alone, however, ofextend a causeand later cases have declined to

services,liability e.g., v.purchasers Sicilianoin strict to ofaction
19,719, 730, (1984),25Shows, Inc., A.2d475124 N.H.Capitol City

relationshiplacking any with theplaintiffs commericalor to
Co., 182, 188-89,defendant, 317v. Public 114 N.H.Wood Service

576, (1974).A.2d 579-80
do not control ourplaintiff that these recent casesThe submits

liabilityargument impose strict forresponse that we shouldto her
underly-alleges, argument policyan that rests on thethe harm she

(1977).(Second) of Tortsing sections 519 and 520 of the Restatement
abnormallyliabilityimpose where “an519 would strictSection

byactivity” actually threatened thedangerous results in the harm
activity.abnormally dangerous Section 520 listscharacter of the

activitydetermining anin whetherfactors to be consideredseveral
likelyrisk,dangerous: degree ofabnormally of the seriousnesstheis

care,by fre-harm, ability due and theeliminate the riskthe to
activity.utilityquency, appropriateness and of the

pointingplaintiff in out thatrespect, is correctIn one limited the
to a con-reasoning post-Buttrick has been directedof our casesthe

asserting liability from theceptual that is differentbasis for strict
urges accept. of the essen-position plaintiff now us to Onethat the

isliability products under Buttrickin casestial elements of strict
degreedangerousness, a ofproduct’s defined asthe unreasonable
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dangerousness beyond ordinary purchaserwhat the would contem-
plate. (Second)Restatement of 402-A (1965).Torts comment i§

contrast, liabilityIn plaintiff arguesthe strict for which the now in
non-products findingthis danger-case would rest on a of abnormal

ousness, byidentified reference to the factors noted above. See also
(Second)Restatement (1977).of Torts 520 fcomment The con-§

cept abnormally dangerous apparentlyof the is different from the
concept unreasonably dangerous,of the and if we were to confine

analysis solelyour concepts, comingto these abstract the cases after
necessarily theoryButtrick would recoverynot bar the of asserted

here.
aspect post-Buttrick cases, however,Another of Buttrick and the

plaintiff’s way.does stand in the inThis court Buttrick did not find
dangerousnessthe productunreasonable of the defective be ato suf-

reason, alone,standing imposing liability.ficient for strict What
policy analysiswas crucial in recognitionthis court’s was the that

legalthe need to productsestablish traditional fault in certain lia-
bility be,proven be,cases had practicallyto and would continue to a
impossible Buttrick, 39,burden. See 110 N.H. at 260 A.2d at 113.

“compelling Wood,This policy,”was the reason of see 114 N.H. at
189, 579-80,317 goneA.2d at without which Buttrick would have the

way.other We have emphasis uponheard no reason to abandon our
compelling solelythat dealingreason because we are with a claim of

abnormally dangerous activity.
Indeed, post-Buttricka implicitly rejectnumber of posi-cases the

danger reason,tion standing alone,that abnormal is a sufficient to
imposition liability.call for argumentsthe of strict Good could have

been dangermade for the existence operationof abnormal in the of
Siciliano,the highamusement ride in the maintenance of the volt-

age power and, probably,inline Wood the maintenance of the dam
in liabilityMoulton. We nonetheless refused to extend strict to cover

plaintiffs cases,the claims of the in each of those and we held in
abnormally dangerouseffect activitythat the nature of the could be

adequately determiningaddressed precautioneither in the that
demand, requiringreasonable care would or in conformance to stat-

utory mandates.

todayWe follow those imposecases and decline to strict lia­
bility anyin the requirementabsence of demonstration that the to
prove legal practicalfault acts as a barrier to otherwise meritorious

respect dumpingclaims. With productsto the of the waste and the
leakage gasoline case, apparentof in impossibilitythis there is no of
proving negligence. Moreover, part opinionthe latter of this affirms

availabilitythe disposalof an action for the of the waste material
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predicated statutoryon a chapterviolation of (Supp.RSA 147-A
1983). (An chapter not,action (Supp. 1983)tied to RSA 147-A is
however, apparently leakage gasoline,available for the of since that

spent, and, hence,was not discarded or abandoned material was not
147-A:2,waste within the definition of that statute. See RSA XVIII

(Supp. 1983). plaintiff’sThe pursue appealdecision not to her of the
statutorydismissal of gener-the chaptercount based on RSA 146-A

ally has removed the occasion to decide whether the unintentional or
non-negligent discharge gasolineof would be a violation of that stat-

giving private liability.)ute rise to civil We should note also that the
pleaded presentfacts in problems identifyingthis case no per-of the

may duty,son who Lessard,have breached a see Buttrick v. 110 N.H.
36, (1969), tracing260 111A.2d or of causation for harm to one
among defendants,several duty.each of whom breached a See

(Second)Restatement 433-B(3) Keeton,(1965);of Torts W. D.§
Dobbs, Owens,R. Keeton & D. Prosser and Keeton on the Law

41, (5thof 1984).Torts at 270-72 ed.§

While we therefore affirm the dismissal of the count in
liability, dangersstrict it does not follow that the of hazardous waste

particular recognitionwill State,have no in the law of the because
plaintiffwe do hold that the predicatedhas stated a cause of action

statutoryon a violation. “It is well established law in this State that
statutorya causal violation of a legalstandard of conduct constitutes

fault in the same manner as does the causal violation of a common-­
care, is,law standard of due negligence.that causal In both in­

liability imposedstances is legal fault,because of the ofexistence
is, departurethat a requiredfrom a standard of conduct.” Moulton

Papers Co., 50,v. 52,Groveton 68,112 (1972) (cita­N.H. 289 A.2d 71
omitted). violation,tions A causal here,as that term is used is a

resulting damageviolation in the that apparentlythe statute was
guard against. 52,intended to See id. at 289 A.2d at 70-71.

Beginning rules,with these basic we believe that the trial
correctlycourt statutorydismissed the violation count insofar as it

predicatedwas on a chapterviolation of (1977RSA Supp.106-A and
1983), but dismissingthat it erred in the claim to the extent that it
was based on a chapterviolation of (Supp.RSA 1983).147-A The
arguably portions statute,relevant of the first RSA 106-A:17 to :23
(Supp. regulate1983), transportationthe of hazardous substances
and hazardous apparent objectwaste. The provisionsof these is
promoting transportationsafe of hazardous substances and waste.

1983,See Laws plaintiff’s393:1. not,The however,declaration does
any damageclaim duringthat was caused the transpor­defendant’s

anytation of waste,hazardous substance or or as a result of the
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rather,harm, isit. Thetransportedthe defendantin whichmanner
onceleakage substancesofdisposal orthefromresultedto havesaid

Therefore, thereproperty.plaintiff’sthesite nearthey thereached
(Supp.chapter 106-Aof RSAviolationallegation of causalnois

claim.correctly thedismissedjudgetrial1983), and the

chapter 147-Apleads a violation of RSAthe countInsofar as
147-A:4,however, footing. IRSA1983), rests on firmer(Supp. it

alia, any person “operating” a(Supp. 1983) requires, inter that
“anypermit. “operator” isfacility” a Anobtain“hazardous waste

activities atoperates, directs or controlsperson .. . or otherwisewho
“facility”147-A:2, (Supp. 1983). is “a locationfacility.” XI Aa RSA

147-A:2,subjected disposal.”to ... RSAwaste isat which hazardous
“spent, or abandoned1983). discarded(Supp. “Waste” includesIV

147-A:2, Í983).(Supp. “Hazardous waste”XVIIImaterial.” RSA
quantity, concentra­“liquid [wjhich, ofa . .. because eitherincludes

maychemical, . .tion, characteristics .physical, or infectiousor
the envi­health orto humanpotential threatpresent ora[pjose

147-A:2, VII(a)(2)disposed RSAof.”improperly . . .whenronment
obligated to stand­1983). operator is to conform the(Supp. anSuch

any1983)chapter (Supp. and in rulesin 147-Aards set forth RSA
obeyby management, the termsadopted and tothe office of waste
147-A:9, :14,1,any permit him. RSAissued to Seeand conditions of

:16, :17,1 (Supp. 1983).
chargesTurning plaintiff’s pleadings, thatthe declarationto the

sense, least,facility theoperator of a in the atwas anthe defendant
byliquid virtue of itsdisposed a that was hazardous wastethat it of

charges thethat the declarationhealth. It is likewise clearthreat to
injury bycausing means of dis-contamination anddefendant with

posal of such waste.
necessaryonly allegation causalto state a claim forThe further

allegation the violation itself.statute is the ofviolation of the
violation,chargesAlthough expressly a it does sodeclarationthe

specifying violation consisted of a failure towhether thewithout
by permita or failurepermit, abide the terms ofobtain a failure to
requirements, of the statute or ofthe substantiveto conform to

reasonablyparties demandagency and canrules. While the courts
this, practice thespecific pleading than under our traditionalmore

normallystageremedy generality a is anat this of casefor undue
requiring rather than an order ofa more definite statementorder

therefore, specifica-will, possibleconsider the threeWedismissal.
allegationabove, expressto determine whether thetions mentioned
a cause ofcomplete the statement ofmore of them wouldof one or

to dismiss.and withstand a motionaction
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rule,the traditional a claim the defendant hadUnder that
would,byimposed or ofviolated a substantive standard statute rule

course, state a cause of action. Moulton holds that a violation of a
equivalentstatutory “standard of conduct” is to a violation of the

Moulton, 52,dutycommon law of care. 112 N.H. 289 A.2d at 71.at

however,not, holding inIt does follow from our Moulton that
onlyplaintiff by allegingathe would state claim that the defend­

ant’s thecausal violation of statute consisted of a failure to obtain a
necessary permit itsor a violation of terms. We holdnonetheless

allegationthat an of either would be sufficient to state a cause of
action. Two considerations lead us to this conclusion. The first is

permit processthat itselfthe will be the source of substantive
purport specifyThe and the do allstandards. statute rules not to of

the circumstances in which the various sorts of hazardous waste
legislaturedisposed, appearsshould or should not be and it that the

regarded permit process develop­the opportunityas an foressential
ing necessary againstprotect dangers byposedstandards to the

See, e.g., 147-A:5, 1(b) (Supp. 1983) (permitshazardous waste. RSA
onlyshall responsibilitybe issued to those with financial to ensure

damage“appropriate”that preventmeasures will takenbe to to
public safety environment);andhealth and to the N.H. Admin.
Rules, pt. object therefore,permitThe process,He-P 1905. of the is

merely operator appro­not to ensure an complythat will with the
priate statutory regulatory standards, oppor­or providebut to the
tunity disposalto appropriatedevise detailed substantive standards

case, lightspecific statutory objectives.for the in of the
imposed byIt follows that permitthe conditions ofterms such a

should be accorded the same asstatus substantive con-standards
tained in a complystatute or rule. It also follows that a failure to
with, to, permitor refusal to process precludesubmit the could the

ofderivation adequatesubstantive protect public.standards to the
Therefore, such a orfailure refusal should itself be treated as causal

liability.and as sufficient to establish
The second supports holdingconsideration that our that the alle-

gation of permit requirementthe causal violation of a or of the to
permit private by analogyobtain a states a cause of action rests on

provision publicthe for a cause of chapteraction found in RSA 147-A.
(Supp. 1983) provides, a,lia,RSA 147-A:9 inter operatoranthat who

disposes of hazardous waste “in violation of RSA 147-A or rules
adopted permits “strictlyor issued under RSA 147-A” beshall lia-

containment, cleanupble” for costs of and ofremoval hazardous
wastes, attorney generaland that maythe aninstitute action to re-
cover these costs.
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penalty, whichdamages, provision fornot aforprovisionaThis is
:16, 1983).147-A:14, (Supp.:17separately. RSASeewithis dealt

liabilitypublic civilthat suchit clearlanguage makesquotedThe
involving violations of substan-casesdamages limited tois notfor

explicit pro-instandards; isthe statuteregulatorystatutory ortive
publicmay give arise topermit’s termsaviding ofthat violation

of RSA“violationreference todamages, furtherand theforaction
mayany permit also bedisposal withoutonly thatmean147-A” can

this statute’spassing thatliability. (We note inpublicofthe basis
correct; liabilitytechnicallyliability is notis notreference to strict

damage,merely operator but becauseimposed the causedbecause
of,obtain, by permit.)terms aor to abide thefailed tohe either

processevidently permitThus, that thelegislature has assumedthe
disposal wastethe of hazardousof harm fromitself lessens the risk

disposal permit is suffi-provided without athatand has therefore
damages.legal purposes forfor of an actionfaultcient to establish

350, (overruledRailroad, (1928)143 A.83 N.H. 516v.See Johnson
Sullivan, 97, 100,1937, 69:1; 47by v. 94 N.H.see VassillionLaws

115, (1946)).118A.2d

appropriate compensateto theIf a cause of action issuch
incleanup it otherwise beargeneral of that wouldpublic for the cost

safety, a similar cause of action ispublic health andthe interest of
plaintiffprivate property-owningcompensate orappropriate to a

damage injury unlicensedthat can result fromandfor the acute
general public,plaintiff, the can sufferdisposal. such a unlikeSince

rightproperty, private of actionpersonal injury to theand harm
damage incompensation elements of addi­provide for theseshould

actually cleanupmoney expended andrecoupment ontion to of
containment.

arguments.responds with twoto these conclusionsThe defendant
First, (Supp. 1983)argues chapter 147-A contains noit that RSA

legislative provide private of action.intent to a causeindication of
legislaturesimply not that thethis is that we do holdThe answer to

it,recognizedprovided private action. This court hashas a cause of
byandby following long-standing in Moultonthe rule enunciated

extending scope rule as we have described above.the of that
anySecond, argues its has not violatedthat conductthe defendant

anystandard, dispose hazardousit did not ofbecausesubstantive
any rulesquantity of the administrativein sufficient to violatewaste

management. argumentby also fails.of waste Thisissued the office
plaintiff’s writ does not indicate theof theSince the declaration

any-of,disposed we cannot assumesubstances that werevolume of
purposes of this motion to dismiss.thing that forabout volume
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Moreover, any provisionthe defendant does not cite of the statute
size,given anyapplication provi-that limits its to facilities of a or

agency’s regulationsimplementing applica-sion of the that limits the
regulations disposetion statute or to those who of moreof the the

Rules,quantity. pt.than some threshold See N.H. Admin. He-P
case,any may1905.08(b). pursued inIn this is an issue that be the

remand,ontrial court but not here.

sum,In we hold the declaration of actionthat states a cause
disposal chapterbased on the of hazardous waste in violation of RSA

(Supp. 1983) way plaintiff by147-A in such a as to cause harm theto
contaminating injuring person. mayher land or her aSuch violation

disposal permit, disposalconsist of without a in ofviolation the
permit disposal require­terms of a or in violation of a substantive

plaintiff mayment of statute or administrative rule. On remand the
pleadings specifyamend her to the nature of the violation.

part;in reversed inAffirmed
part; remanded.

Johnson, J., sit;did not the others concurred.
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