
593

appointed guardianthat litemfor her. There is no evidence the ad
assumed that role.

litem,guardianappointmentIn her motion for the of a ad
concerningdefense counsel asserted that “to leave decisions the best

ineffective,byinterests of the child to be made the mother would be
inappropriate potentiallyand harmful to the child.” Defense counsel
alleged thirteen-year-oldthat Mrs. allowed Lisa to live with herG.
twenty-five-year-old boyfriend, drugspermittedand the use of and

by young familyalcohol children in the home. the basis of theOn
us, sayevidence before we cannot that it was an abuse of discretion

guardianappointfor the district court to a aad litem to act as con­
parent Developmental Advocacycerned in this case. See Disabilities

Melton, 281, (1st 1982).v. 689 F.2d 285 Cir.

properly appointedWe hold that the district court the
guardian and, therefore, appointmentad litem that the constituted

creating liability expenses”“an order for under RSA 169-D:29
(Supp. Thus,1983). County liable, legallyMerrimack is as the liable
unit, expenses appointment.for the fees and associated with the

Affirmed.

All concurred.
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P.A., Conway (RandallCooper, of North F.Fauver & Deans
Cooper orally), plaintiffs.on the brief and for the

Smith, (Gilbert Upton andUpton, of Concord Russell F.Sanders &
brief, orally), for the defendantHilliard on the and Mr. Hilliard

Conway.Town of

Souter, appeal superiorJ. This is an from the court’s dismissal
damages alleging(a) claim that theof three claims for relief: a for

lay infringed plaintiffs’out certain roads thedefendants’ refusal to
laws,rights equal guaranteed byprotection theto the of as the State

Constitution; damages alleging lay(b) a claim for that the refusal to
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adversely plaintiffs’ proper-affected the value of theout the roads
law,process guaranteedofand was therefore a denial of due asties

Constitution; (c) plaintiffsby a claim that thethe State and were
ordering layof mandamus the defendants toto a writ outentitled

affirm.the roads. We
plaintiffs incorporatedThe are an association of owners of inlots a

Conway Mountain,subdivision known togetheras Rockhouse with
propertyindividual owners. We do not understand that the associa-

any rightstion independentlyasserts byof those claimed the indi-
plaintiffs,vidual opinionand in this our plaintiffsreferences to the

will be to all of propertythe individual owners. The defendants are
Conway actingthe through selectmen,Town of togetherits with

three selectmen in capacities.their official and individual
1971,In planningthe town’s approved plansboard for the subdi-

vision, although rightsthe way plannedsubdivision’s of as and con-
Thereafter,structed did not meet town road standards. the individ-

plaintiffs’ predecessor title,ual in Corpora-Great Northern Land
tion, subdivision,in subjectsold lots the requiringto a covenant lot

pay chargesowners to for right waywater and the costs of of main-
longtenance for as provideas Great Northern chose to them. Great

stopped maintaining rightsNorthern way 1980,the of in and the
plaintiffs allege they seriouslythat have deteriorated since then.

1980,In plaintiffs petitionedsome of Conwaythe the selectmen
52:1, (Supp.under RSA I 1983) villageto establish a district with

power layto out existing rightsroads over waythe of and to main-
tain them. The petitionselectmen tabled suggestionthis with the

petitioners explorethat the possibility joinderthe of with an exist-
ing village servingdistrict a contiguousrelated insubdivision the

1981,town of Madison. In propertyOctober inowners each subdivi-
petitioned respectivesion their selectmen to establish such an

expanded village public hearing, however,district. After the
action,selectmen proposedtook no and that the Rockhouse Moun-

tain waylandowners seek providesome other public layoutto and
maintenance of specificallyroads. The suggestedselectmen that the
property owners consider RSA petitioning231:28 aas basis for the

layto existingselectmen out town private rightsroads over the of
way, subject againstto betterment abuttingassessments thé owners

pay necessaryto for improvements.the cost of
August 1982,In petitionthe Conway selectmen,owners did the

requests. First,with theytwo petitioned the town under RSA 231:8
layto rights wayout town roads subdivision,over all of in the with-

abuttingout Alternatively,cost to the theyowners. requested road
layouts principalover the thoroughfares,subdivision’s two subject to
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against RSA 231:28. Inthe abutters underbetterment assessments
stating1982, request, inSeptember each effectthe selectmen denied

specifications,existing ways andthe did not meet town roadthat
satisfyimprove them tothat the cost of betterment assessments to

anydisproportionate value that thetotown standards would be
therebywould receive.abutters

later, 1983,year September propertyA in some of the owners
seeking layout 2,500petitionfiled a new the of feet of one of the

Drive,principal thoroughfares, subjectknown as Brenner to bet-
November, peti-terment assessments. In the selectmen denied the

alia,gave reasons,tion and as inter that Brenner Drive was a dead-
way only anyend with four houses and that the burden of

betterment assessments would be owners movedsubstantial. The for
reconsideration, 1983,which the selectmen denied in December

obligationwith a further statement of reasons: the to maintain and
town; petitioners paidthe theplow would be a burden tothe road

only taxes;percent proposed.5 of thetotal local road would benefit
houses,only by year-roundfour or five none of which was owned a

resident; and the cost of a betterment assessment would be both
theydisproportionateburdensome to the abutters and to the value

would receive.
1,1984, plaintiffs present petition,On March the filed the contain-

ing requested superiorfour counts. The first two counts the court to
231,jurisdiction chapter layexercise its under RSA to out roads

plaintiffswhen town selectmen have failed or refused to do so. The
purportedly rely seeking superioron RSA 231:34 in the court’s

2,500layout subjectof a town road over the of Brenner Drive tofeet
assessment; they rely (Supp. 1983)a betterment on 231:38and RSA

asking layout generally,inin the of town roads the subdivision
requests pendingwithout to These two incost abutters. are the

subjectssuperior appeal.court and are not of this
count, allegedpetition refusing layAs a third the that in to out the

against plaintiffstheroads selectmen discriminated the as a class
plaintiffsbecause of their seasonal residence. The claim that such

guarantees equal protectiondiscrimination violated of of the laws
by count,provided the State and National Constitutions. As a fourth

petition by delayedthe asserted that the refusals the selectmen had
adequate delaythe construction of roads and that the amounted to a

deprivation property rights, process guaran-of in violation of due
byteed both constitutions.

above,plaintiffs sought theyThe in threerelief forms. As noted
superior statutory jurisdiction layasked the court to exercise its to

roads, followingout the desired the selectmen’s refusal to do so.
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damages allegedThey sought money violations of thealso for the
constitutions, damageresting 42claims on U.S.C.their federal §

mandamus, orderingFinally, they requested the1983. a writ of
layselectmen to out the roads.

counts,fourth andThe defendants moved to dismiss the third and
money damages,for for failure to state causes ofthe related claims
requested might granted. plain­upon Theaction which the relief be

theyvoluntarytiffs later nonsuits of their claims insofar astook
upon States under 42were based the Constitution of the United

1983, light opinionsin of recent of the United StatesU.S.C. the§
declining recognizeAppealsCourt of for First to suchthe Circuit

Alton,See, e.g.,under 1983. Alton Land Trust v. Townactions § of
(1st 1984); Epping,745 F.2d v. Town 714 F.2d730 Cir. Cloutier of

Lebanon,(1st 1983); Chiplin Enterprises, City1184 Inc. v. 712Cir. of
Estabrook,Environments,(1st 1983); Inc. v.F.2d 1524 Cir. Creative

denied,(1st Cir.), (1982).680 F.2d 822 cert. 459 U.S. 989
hearing Gallagher, Esq.),(Charles T. theAfter a before a Master

Superior (Temple, J.) dismissed the third and fourth countsCourt
damages they on con-and the claims for insofar as were based State

requestgrounds, also the for mandamus.stitutional and dismissed
appealThis followed.

moneyWe will first of the claim for dam-consider the dismissal
ages sought allegedequal protectionas redress for the violation in

argue damagesplaintiffs forthe third count. The that an action
against municipalityshould officials when those offi-lie a and its

discriminatorycials have acted under color of law and with intent to
laws,subject any equal protectionperson ofto a denial of the the as

guaranteed I,by part Hamp-ofarticle 12 of the Constitution New
Pinsince, 38, 41, 605,See 192shire. State v. 105 N.H. A.2d 607

1, They urge(1963); Hughes, (1944).Snowden v. 321 8 thus thisU.S.
tort,court to create a so-called constitutional in the manner exem-

plified by recognizationSupremethe States Court’s of aUnited
right violation,damages byto a committedfor fourth amendment

agents. Agents,Bivens v. Six Unknown Fed. Narcoticsfederal See
(1971).403 388U.S.

any recognizeAs in in which we tocase are asked a new
action, question policycause of it is of woulda whether it be wise to

provide See,plaintiffs e.g.,the relief that the seek. v.Siciliano
Shows, Inc.,Capitol 719, 725, 19,City 124 N.H. 475 A.2d 21-22

(1984). Reaching requires quitequestionan answer to this two
separate steps, for we must interestdetermine whether the that the
plaintiffs any legal recognition and, so,ifassert should receive
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appro-request anplaintiffs would betherelief thatwhether the
Fed. Narcot-recognize Bivens v. Six Unknownpriate way it. Seeto

J., concurring);(Harlan, Bivens v. SixAgents, supra at 398-411ics cf.
Nar., 718,409 F.2d 722-23Agents Fed. Bur.NamedUnknown ofof
provision would otherwise(2d 1969) (only constitutionalwhenCir.

judiciaryappropriate for to fashionwords is itbe a mere form of
rev’d, (1971); seeremedy provision), 403 U.S. 388violation of thatfor

Katz, Jurisprudence Remedies: Constitutionalgenerally The of
Hood, 1L. Rev.v. 117 U. Pa.Legality the Law Torts in Belland of

(1968).
infringed here hassaid to have beenthat the interestThe fact

through step; it demonstratesus the firststatus takesconstitutional
vindication in theequal protection demands somea denial ofthat

carryrecognition plaintiffsdoes not thelaw. But that constitutional
damagesathrough step; not tell us whethersecond it doesthe

wayappropriate to re-remedy law would be anmodelied on tort
dress the denial.

case,particular it is well tostep in thisapproachingIn the second
every equal protection viola-of the essential feature oftake account

way plaintiffthe issimply from theharm results nottion: the
plaintifftreated, treatment of thethe contrast between thebut from

equal protec-plaintiff. Thus anof others like theand the treatment
by to this contrast ofmust be identified referencetion violation

merelyby particulartorespective rather than referencetreatment
defamingacts, wounding lie. There isa or with awith bulletlike

variety pro-canvirtually of activities thatno limit to thetherefore
equal protection can at least bein which an claimcontextvide the
variety ana-potential contexts has no exactthis ofBecauseraised.

torts, Whitman,see Constitutionallaw oflogue in the traditional
thinkingwary5, ofTorts, (1980),14 we should beL. Rev.Mich.79

remedy the obli-suitability to enforceabstractly of a torttheabout
case, there-of thisgation equal protection. In our considerationof

of thefore, thinking specifically to the contextwe will confine our
government exercisesequal protection when theincitizen’s interest

layout publicof roads.over theits discretion

damagescontext, persuade us that atwo reasonsIn this
remedy appropriate relief for the violation that thenot bewould

existingallege. is our conclusion that theplaintiffs The first reason
remedystatutory adequate for the citizen who isprovides anlaw

roads,lay thatby to out whetherinjured of the selectmenthe refusal
In eitheror an intent to discriminate.reflects mere errorrefusal

injurylaycase, road is not an thatrefusal to out thethe result of the
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by judiciary, damages mightcan never be undone the in which case
only Rather,possible.be the civil redress the selectmen’s refusal to

aggrieved party appealsact can be atundone the behest of an who
superiorto the court under RSA 231:34.

required give thesuperior is de novo consideration toThe court to
road, realityrequest appeal in transferfor the and the is aso-called

layout.by request v.of all issues raised a for Caouetteto the court
547, 553, 1106,Ipswich, (1984).Town New 125 484 A.2d 1111N.H.of

petition parallelof must the select-The court’s consideration the
Dunbarton, 519,consideration, 118Grossman v. Town N.H.men’s of

523, 1385, response(1978), is in389 A.2d 1387 and the court’s fact
occasion, appropriateness,independent or ofan determination of the

laying requested. practicalappeal procedure is aout a road as The
guarantee petitioner’s request on its meritsthat a will be considered

prejudice.in a forum that is free from local
case, agreepresent appealIn such an willthe the defendants that

lie, layout originally requested subjectthe was as to a bet-whether
requestedterment assessment under RSA 231:28 or was at no

Thus,expense petitioners, appealto the under RSA 231:38. such an
available, plaintiffs actually pursuing it.is and the are

statutory anyremedy provideWhile the does not additional
recompense denial fromwhen the has resulted unconstitutional con-

error, inadequatethan find itduct rather mere we do not for that
justification damagesreason. The advanced for a further action is

feelingthe that of thethe unconstitutional nature conduct should be
frankly fear, however,recompense.reflected in additional We that

provision supplemental provideof a cause of action to an additional
remedy for a constitutional violation in these circumstances would
inevitably every disputetolead the conversion of road into a consti-

charged atmosphere politics,Intutional tort action. the of local few
See,suspected benignly e.g.,ofare motivated error. Creative Envi-

ronments, Estabrook, statutoryInc. v. 680 F.2d at 822. Unlike the
appeal layout, damages carry right juryfor such a wouldaction a to

and, hence, separate layouttrial appeal.to a trial from the The
likely multiplication litigation resulting squabbleof from a local

high price pay supplementalwould be too a to for such a cause of
USA, Conway, 312,Butaction. see Funtown Inc. v. Town 127 N.H.of

(1985) (where judicial499 A.2d 1337 an individual is forced to seek
clearly right,assistance to asecure defined and established an

appropriate).award of counsel fees on the basis of bad faith is
holding remedy damagesThe second for inreason that a would be

inappropriate incompatibility remedyis the of that with the limited
municipal immunity recognizedand official ourthat cases have as
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Manchester, 722,desirable. In Merrill v. 114 A.2dN.H. 332 378
liability foris from tort acts(1974) a town immunewe held that

function,judiciallegislative or or ofperformed in of athe exercise
involving policybasic decisionsplanningor functionan executive

729,high degree atrequiring of discretion. Id. 332the exercise of a
layout jurisdictionof wouldA.2d at 383. The selectmen’s exercise

judicialimmunityqualify whether it classified as orfor be
executive.

fact, judi-Historically, highway layout ahas been classified asin
Groton, 79, 88,determination, 77,Spaulding v. 44 A.68 N.H. 89cial

statutorytheconsistent withclassification that is at least(1894), a
layjurisdictionsuperior tothat vests the court with outscheme

event,appeal. any powerIn ahighways de the to reach rea-on novo
anyprivate public inaccommodation of and interests con-sonable

request layout requires high enoughthe exercise of atroversial for
legal immunity,justify if decisionof discretion to even the beorder

planningregarded oras the exercise of an executive function.
favoring immunitypolicy is andThe this familiar. Judicial other

discretionary responsibilities require independencehighly an that
litigatedthreatened and tort claims. The availabil­could not survive

damagesity “dampen the all butof actions for would ardor of the
resolute, unflinchingirresponsible,most inmost or the the dis­

579,Biddle, (2dcharge Gregoiretheir v. 177 F.2d 581 Cir.of duties.”
Hand, denied, recognize,(L. J.), (1950). We1949) cert. 339 U.S. 949

paidcourse, pricepossibility of the must bethat the abuse is thatof
governmental immunityany immunity. But our recent review offor

justification generalerodingis no for theus that thereconvinces
Justices,supra, Opinionin Merrill see the 126rule announced of

554, (1985), we cannot1182 for that reason rec­493 A.2d andN.H.
urge uponognize plaintiffsaction that us.the cause of the

issue, leavingAlthough before it we shouldthis the firstresolves
have if we had notproblems would arisennote of several thattake

immunitygeneralstatutory remedy adequate theor doc-found the
statute,anyapplicable. plaintiffs noThe have made claim thattrine

ordinance, policy required or theor statement of authorized dis-
complaint.the of the Beforethat is said to be source thecrimination

therefore,prevailed,plaintiffs could we would have beenhave
quantumrequired of actionto determine the or extent official that

law,necessary to amount under color of andwould be to action
constitutionally purposes forbe tortious for of an action dam-hence

167, J.,Pape,ages. (1961) (Harlan,365See Monroe v. U.S. 193 con-
Likewise, requiredcurring). towe would have been determine

superior,municipality respondeatunderwhether a should be bound
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something requiredwhether more beor should before the munici­
pality damages. Citywould also liable in See Monell v. New Yorkbe
Dept. Services, 658, (1978).Social 436 U.S. 690-91of

is, us,problemsAs it these need not detain we turnand to the
question appeal,second in thisraised whether the refusal of the

process,selectmen violated State due for which actiona tort for
damages recognized.should be

Although process, languageplaintiffs due thisthe have invoked
pleaded. plaintiffsnot fit claim thatdoes the facts The make no the

procedural process, apparentthem due it isselectmen denied and
positionthat the nub of is that the actions of thetheir selectmen

property,have amounted to an inverse condemnation of fortheir
I,government compensation partpaywhich the must under article

argueThey delay extending12 of the inState Constitution. that the
propertyroads intown and other utilities to this has resulted lower

enjoyed,propertiesvalues than their otherwisewould have and on
reasoning they compensation prin-this claim to be to underentitled

ciples Keene, 590,Cityin Burrows v. 121 N.H.summarized 432of
(1981).A.2d 15

point, AlthoughBurrows not on weis however. held there
public regulation legitimate propertythat can so limit the ofuse as

compensable goestaking, plaintiffs’ beyondto amount to a the claim
First, course,respects. plaintiffsBurrows in two of the seek dam­

ages from governmentindividual officials asas well from the or
allegedlypublic important, plaintiffsthat was benefited. More the

seek to hold discretionarythe defendants liable for a failure to take
arguablyaffirmative action that would have theincreased value of

property, imposi­their than forrather the enactment or erroneous
regulations by limitingtion of that decreased the value the owners’

rights complainedtraditional to use it. Thus actions ofthe are in no
USA,taking meaningsense a within the of Burrows. See Funtown

312,Conway,Inc. v. Town 127 499 A.2d 1337.N.H.of

taking, theory damagesanySince is nothere other of would
squarely againstuprun policythe considerations of that we

emphasized holding damages appropriatein that were not an
remedy equal protectionfor an inviolation this context. While

admittedly litigatingfurther requeststime will inbe consumed the
layouts court, 12,for superioraddressed to the neither article nor

any provision, guaranteesother constitutional the instantaneous
passage required proceduralofcorrection errors. The timeof for

process give right damages.due does not rise to a to AltonSee Land
Alton,Trust v. Town 745 F.2d at 733.of
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issue, request petitionbrings the for aThis us to the final whether
properly was.dismissed. We believe that itfor mandamus was

extraordinary maythat ad­is writ beMandamus an
action, mayofficial, ordering and itpublicto him to takedressed a

remedy adequate.only is and Seewhen no availablebe issued other
435, 437-38, 1163,Beaudry, 387 A.2d 1165118 N.H.Guarracino v.

Council, 541, 542-44,114(1978); v. Governor and N.H.Brouillard
given901, (1974). an is discretion toA.2d 903-04 When official323

mayhim,resolve an issue before a mandamus orderdecide how to
issue, require particularrequire but it ato address the cannothim

903;544, Beaudry,but see Guarracino v.Id. at 323 A.2d atresult.
437, (writ of will to over­supra mandamus issueat 387 A.2d at 1165
discretionary performance of if exer­an official functionturn the

“arbitrarily faith”).inor badcised

principles preclude relief in this case.mandamusThese
subjectbefore, lay out roads is tonoted the decision toAs we have

Dunbarton,v. 118 N.H. atGrossman Townreasonable discretion. of
523, appropriatemandamus would be389 A.2d at 1387. Therefore

entirelyonly theif failed or refused to addressthe selectmen had
plaintiffsrequests layout. do not claim the' select­plaintiffs’ for The

issue, They theclaim thatfailed to address the however.men
wrong There­the but reached the result.addressed issueselectmen

orderingthey of the selectmen to reacha writ mandamusfore seek
exactlyby laying This whatright the desired roads. isresult outthe

patentrequire, it would have beenorder cannot anda mandamus
grant plaintiffs’ request writ.to issue theto theerror

Affirmed.

Johnson, j., sit;did not others concurred.the


