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Batchelder, appealplaintiffsJ. Superi-The the decision of the
J.){Dunn, favoringor inCourt the three defendants these medical

malpractice appealactions consolidated below. The onissues raised
(1) preventing plaintiffsare whether the trial court erred in the

introducing testimony expert originallyfrom at trial the of an con-
by defendants, (2) excludingin relatingsulted one of the evidence to

practices defendants,record-keepingthe (3)of one of the or in fail-
ing grant judgments notwithstandingto set the toaside verdicts and

follow,the theverdicts. For reasons that we andreverse remand the
superiorcase to the court for newa trial.

pertinentThe facts of this case follow. From November to20
1980,24, byDecember Sandra Fenlon was treated Drs. Charles

Coyne, Thayer,L. HospitalCharles and Paul Driscoll at Portsmouth
ruptured appendix complications resultingfor a and from removal

appendix. Duringof her of hospital,the course several visits to the
surgeryMrs. Fenlon underwent five times. When her condition

deteriorated,further she was transferred to Massachusetts General
Hospital emergency surgery. ongoingfor She received treatment

complications, including operation 23,related to these an on March
1981.

events,As a theseresult of and William FenlonSandra sued Drs.
Thayer Hospital negligenceand Driscoll and Portsmouth in re-to

expenses, wages, damages physicalcover for medical lost and for
disability scarring. During pre-trialand emotional and the course of

discovery plaintiffs copythe a of fromobtained a letter Dr. William
Moyle, Jr., Keene, attorney Larsen, Concord,D. of to Robert ofM.

Thayer.represents Attorneywhose firm Dr. Larsen had consulted
Moyle get opinionpreliminaryDr. a malpracticeto on the medical

issues, potential expert Moyle’sand as a witness. Dr. letter rendered
opinions aspectson three of Mrs. Fenlon’s medical thetreatment:
antibiotics, drainage,the transrectal and the small bowel fistula.

plaintiffsSince opinions expressed bythe determined that the Dr.
Moyle case, theywere favorable to their him as alisted witness and

Moyle subpoenaedadvised the defendants that Dr. would be to tes-
tify counsel, meanwhile,Thayer’sthe Dr.trial. had decided not to.at

Moyle expertcall anDr. as witness.
seeking1984, Thayer inSeptemberIn filed a motion limineDr.

eliciting testimonyplaintiffs’preventingan counsel from fromorder
initially byMoyle pertaining that retainedDr. to the fact he was

althoughmotion, rulinggranted thatThe court thedefense counsel.
groundrelevant, oftestimony was would be excluded on thesuch it

prejudice.undue
requiring appearMoyle subpoena to thea him atDr. received

5, compel Moyleplaintiffs moved to Dr.trial on 1984. TheOctober
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testify,to and the court conducted a voir dire examination of the
surgeon. Moyle testify,(1) not toThe court found that Dr. did want

Fenlon,attending physician (3)(2) had been an to hadhe not Mrs. he
testify by readingsubpoena, (4) preparedreceived a he had not to

files,reviewing (5) opinionshis ontreatises or and he had based a
plain-of The denied thereview Mrs. Fenlon’s medical records. court

Moyle testifycompelmotion to and him.tiffs’ Dr. to excused
trial, conflictingexperts onAt medical offered views the care

Fenlon, credibilityprovided expertsto Mrs. and the of the was
malignedLipson, expert,plaintiffs’attacked. Dr. Charles the was as

surgeon Moreover, plain-a “former now turned thebusinessman.”
failing provide Hampshire surgeonwere totiffs chided for a New as

expert, surgeonsan and defense counsel that local wereintimated
worthy ofmore belief.

deliberations, juryAfter the forreturned verdicts the defendants.
Thereafter, plaintiffs judgmentsthe filed a motion for notwithstand-

and,ing alternative,the verdicts in the a tomotion set aside the
denied,verdicts and for a new trial. These motions were and the

plaintiffs appealed.

Expert TestimonyI. Exclusion of
questionThe first incorrectlybefore us is thewhether trial court

prevented plaintiffs compelling expert,the initiallyfrom an con-
by pursuantsulted one of the appearingdefendants and to a sub-

poena, appear argueplaintiffsto aas witness. The that the trial
preventing Moyleorder testifyingcourt Dr. from denied them “their

rights juryconstitutional to a fair trial.” The defendants contend
properlythat the trial decidingcourt exercised its discretion in not

compel testify.to the witness to

begin analysis by affirmingWe our principlethe that a
essentiallytrial is a search for the truth. N.H. R. Ev. 102. See Brown

Island,Cathay Inc., 112,v. 115, 43,125 N.H. (1984).480 A.2d 44 One
ways principleof the this judicial systemis manifested in the is in

right subpoenathe to principlewitnesses. See RSA 516:5. This is not
unlimited, rulinghowever. The trial court has broad discretion in on

admissibilitythe of evidence. DowlingSee N.H. R. 104(a);Ev. v.
Shattuck, 234, 236, 529,91 N.H. (1941). Moreover,17 A.2d 532 rele­

mayvant evidence probativebe if its substantiallyexcluded value is
outweighed by danger prejudice, confusion,the of presen­needless

evidence,tation of misleadingcumulative jury.or the See N.H. R.
Ev. 403.

Hampshire provides onlyNew law limited inassistance address-
ing proprietythe of Moyle.the trial court’s exclusion of Dr. New
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35.b.(3)(b), after FederalHampshire Superior Court Rule modeled
only exceptionalin26(b)(4)(B), states thatofRule Civil Procedure

opinionsmay party heldfacts known orcircumstances a “discover
byspecially employedretainedby expert, has been oran who

anticipation litigation preparationor for trialparty in ofanother
expected be as a witness at trial.” thiswho is not to called Sinceand

testimony trial,discovery isand not to at it not control-rule refers to
381, 1238,Wisner, 377,ling. Granger 1241-v. 134 Ariz. 656 P.2dSee

(1982).42
guidanceHampshire provide some inRules of EvidenceThe New

expert’s testimony.reviewing exclusion of the Rulethe trial court’s
ruling.103(b) effect of an erroneous It states: “Errorconcerns the

rulingpredicated upon a excludes evi-may which admits ornot be
right partyof is affected.” N.H. R.unless substantial thedence a

103(b).Ev.
byplaintiffs’ rights thethink the substantial were affectedWe

Julytestimony. pre-trial hearingMoyle’s onof At theexclusion Dr.
1984, Wyman plaintiffs’ compel11, Judge the motion toconsidered

Moyle’s the letter wasproduction of letter. The court ruled thatDr.
stated, subpoenaresponse querya ain to whetheranddiscoverable

permitted, plaintiffsexpert at theproduce trial would be thatto the
subject contempt,“compel Moyle], to to answercould [whether[Dr.

so,opinion, opinion]if what was.”he an [and] [therendered]
rulingAlthough hypothecating than onthe was rathertrial court

witness,right party’s expertsubpoena thatto an adversethe
discoverabilityrulingtogether of the let-response, with the on the

argument prejudi-ter, plaintiffs’ that it unfair andsupport the was
in to exclude the witness.for the trial court mid-trialcial

plaintiffs were deridedexacerbated when theThis unfairness was
surgeonfailing Hampshireproduce as anfor to a Newat trial

doing Althoughbeing by so.prohibited court fromexpert, after the
ruling discovery, Judge onJudge Wyman’s and Dunn’swas on

prejudiced plaintiffs’ presen-admissibility, exclusion thethe latter
ability to views ofcase and their corroborate the Dr.tation of their

trial,expert. theLipson, another At defendants could have
Moyle’s testimonyweight itof Dr. if wasimpugned the value and

admitted, it was error for the trial court to exclude the testi-but
mony altogether.

i.e., thesubsidiary whetherargument, raised:issues wereAt oral
contacttestifying his initialprivileged because offromexpert was
testifyexpert todefendants; be forcedthe shouldwhetherwith the

expertsin effect insulatewill; party couldagainst whether ahis and
consulting experts.by thosetestifying perfunctorilyfrom
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arguedplaintiffs privilege exemptingThe that there is no an
againstopposing party’s expert testifying originalfrom his client

expert testifyand that whether the wanted to was irrelevant. The
privilege protecting experts(1)defendants countered that there is a

testifying circumstances, question(2)from under these the was one
abilitypreparation opinionsof the doctor’s and to render based on a

records, preferencefull of thereview medical as well as his not to
testify, (3) expert’s opinions “inspecificand the were answers” to the
questions posed opinions negligenceand not final on the issues.

plaintiffs’ arguments persuasive.The expert’sare more The
testify preparationdesire not to and his lack of are immaterial.

Moreover, weight credibility expert’s testimonythe and of the is a
jury question. Accordingly, incorrectlywe hold that the trial court
prevented plaintiffs compelling expert,the from an who was
initially by adversary, appearconsulted an to as a witness.

holding jurisdictions,Our follows the rule in several other
although majority minority See,it is neither a e.g.,nor a rule.
Granger Wisner, 377,v. Ariz. (1982);134 656 P.2d 1238 see also

Edelstein,v. (2d 1976);539 F.2d 811 Cir. Rancourt v.Kaufman
Authority,Waterville (Me.Urban Renewal 1966).223 A.2d 303 Con­

Healy Counts,tra (D.C.v. 1984); People100 F.R.D. 493 Colo. ex rel.
Kraushaar Thorpe, 223,Bros. & Co. v. 296 N.Y. 72 N.E.2d 165
(1947).

Many cases in expertthis area of propertythe law involve
Thomaston,appraisers, See, e.g., Ives,not 166,doctors. v. 156 Conn.

Nevertheless,239 A.2d (1968).515 favoringwe think the rule testi­
compulsionmonial applied experts,should be includingto all doc­

tors, appraisers, and others. As the Kaufman,court stated in there
justificationnois whollyfor a “rule exemptthat would experts from

placing knowledgebefore a relatingtribunal factual to the incase
Kaufman, suprahand.” (computer industryat experts821 with no

special partiesconnection to the in litigation).the

right compel expertThe to an testify unlimited,to is not
subjectbut is to excludingthe traditional prejudicial,limitations

misleading, or importantcumulative evidence. “An inconsideration
determining employedwhether one expert byas an party mayone

requiredor should testifybe to as such at the instance of the adverse
party whether,is particularunder circumstances,the it is fair to do

Annot., 1182,so.” 77 A.L.R.2d (1961) (citing1192 Ramacorti v. Bos­
Redevelopmentton Authority, 377,341 Mass. (I960)).170 N.E.2d 323

general rule, however,a party mayAs a rightassert the of testi­
compulsion experts.monial of
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guideattempted to factorsdelineate toSome courts have
testify­determining expertsto exclude fromin whethertrial courts

See, specifyneede.g., Kaufman, at We see no toing. 539 F.2d 822.
and trial dis­grounds; rules of evidence the court’s soundthesuch

usually itsIn this case the trial court abusedare sufficient.cretion
substantiallyrightsplaintiffs’ affectedthe werediscretion. Since

Moyle testifying, reverseDr. from wethe trial court excludedwhen
compelplaintiffs’ to and thereforeof motioncourt’s denial thethe

for new trial.remand a

TestimonyScope ExpertII. of
issue, in the interest ofwhich we will deciderelatedA second

economy, plaintiffs be allowed onjudicial is the shouldwhether
Moyletestimony respect to his initialfrom Dr. withto elicitremand

limine,aresponse to motion inconsultant. Inrole as a defendant’s
be becausesuch evidence would excludedtrial ruled thatthe court

Moyle’sbecause Dr.prejudicial. This order was erroneousit was
credibilityweight of hispertains the anda tostatus as consultant

Moreover,testimony. opportunitysince the defendants will have the
testimony establishing,weight by among oth-to of suchcounter the

testimonythings, Moyle’s preparation,of the will not beer Dr. lack
unduly prejudicial.

rulinghasThe trial court broad in on mattersdiscretion
Nevertheless, will anprejudice. this court reverseof andrelevance

substantially rights party.ruling of aaffects thewhen iterroneous
694, 497,Ruelke, 692, In(1976).498v. A.2d116 N.H. 366See State

testimony,expert cred­case, depend on theas in all whichthis cases
expertan is aibility experts paramountof is a issue. Whetherthe

objec­greatergun” opinions ofhave foundationsor one whose“hired
bylitigated by thetivity counsel and consideredis an to beissue

Sanpete, v.104(e); etc.jury. Board Ed. SouthN.H. R. Ev.See of of
Barton, 347, in(Utah 1980). The trial court erred617 P.2d 349-50

testify partyMoyle first con­ruling as to whichthat Dr. cannot
tacted him in this case.

rely holding Granger,Although partin the in 134onwe
377, 1238, concerning admissibilitythe of theat P.2d atAriz. 656
testimony, permis­with the Arizona court on theexpert’s we differ

testimony. Granger, re­scope the court stated: “theof such Insible
pre­counsel could not mention the fact of thestriction that defense

plaintiff’s properwascounsel... ... becausevious consultation with
negli­prior was irrelevant to the issue offact of consultation ...the

381, (citationsgence.” Granger, at at omit­134 Ariz. 656 P.2d 1242
adversarycontrary, party’s con-the that a firstted). the factOn
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weight credibilityexpert ofthe is to the and thattacted material
testimony,expert’s jury opportuni-and we think the should have the

ty supra.this fact.to consider See Barton

Thayer’s Record-keepingIII. Dr. Practices

isnext issue us whether the trial court erred inThe before
Thayerpreventing reference to Dr. as a “chronic offender” and

delinquent” regard practicesrecord-keeping“chronic with to his at
althoughHospital. trialPortsmouth The court ruled that reference

Thayer’s past practices,could be to Dr. tomade reference the terms
just prejudicial.mentioned would be no ofWe see abuse discretion

ruling. 653,648,in Champagne,this See State v. 125 N.H. 484 A.2d
1161, (1984).1164

HospitalIV. Portsmouth

Hospital’snowWe address Portsmouth contention that even
expert testimony excluded,if improperlythe was this court should

hospitalaffirm the in ofverdict favor the because the substance of
Moyle’s potential testimony pertain hospital’sDr. does not to the

negligence liability. authority position.or Defendant cites no for this
Moreover, given evidentiary errors, disagreethe we onthat remand

jury Hospital negligent.a could not find testimonyPortsmouth The
might expertthat be elicited pertainfrom an at trial could to the

Coyne dutyissue of whether Dr. 20,met his of oncare November
1980; i.e., misdiagnosis whether,whether assumingthere was a and

performed,no rectal exam was this failure amounted to medical
negligence. Although Moyle’s opinions 7,MayDr. in the 1984 letter

regard antibiotics, drainage,with to the the transrectal and the
implicatesmall Hospital,bowel fistula do not Portsmouth his trial

testimony subjectscould persuadedhave addressed other and the
jury to areach different result.

sixty years ago:This court overwrote of“as much ... the case
may necessarybemust retried as partiesbe in order theto afford a

appears mayfair .trial. . . Where it that the error have affected all
issues,the completethe conclusion of law that there must be a new

Railroad, 522, 533-34, 768,trial follows.” West v. 81 N.H. 129 A. 774
case,(1925). juryIn negli-this the on remand must consider the

gence againstclaims all three defendants.
Finally, plaintiffs’we need not consider regardingthe contentions

post-verdictthe rulingmotions. theSince trial court erred in on the
admissibility scope Moyle’s testimony,and of Dr. the case is

superiorremanded to court for a new trial.

Reversed and remanded.

All concurred.


