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Merrimack
No. 84-591

In re Melissa M.

February 27,1986

Reiser, Geiger and{Nancy on the briefGeiger of J.Penacook&
orally), guardian ad for Melissa M.litemas

theSoden, H. on{Margaret NelsonSulloway of ConcordHollis &
orally), appellant,the James M.and forbrief
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Rice,Merrill, attorney general Gray attorney,Stephen (EmilyE.
orally),on the brief and for the State.

Batchelder, Superiorappeals an order of theJ. James M. from
custody daughter,transferring M.,(Contas, J.) of his MelissaCourt

to the division of welfare. We affirm.
investigation January byAn conducted in the division1984 of

M., old,yearswelfare revealed evidence that Melissa then 4 had1/2
sexually by partebeen abused her father. In accordance with an ex

Court,oforder the Concord District divisionthe removed Melissa
custody placed temporaryfrom her father’s and her in a foster

hearings pursuanthome. The Concord District Court held to the
Act, (Supp. 1985),Child Protection RSA ch. 169-C and entered an

findingorder that Melissa had been abused. M. took deJames a novo
appeal superior (Supp.to the 1985).court. RSA 169-C:28

meantime,In the James M. had been indicted on three counts of
aggravated involvingfelonious sexual assault Melissa and two other
young girls attorney requestednot related to him. His that the RSA
chapter hearings superior delayed169-C courtbefore the be until
completion proceedings. pretrialof the criminal In its order dated

9,July 1984, Superior (Pappagianis, J.)the Court denied this
However,request. specifiedthe order that statements and tes-“[a]ll

timony during hearing appeal pendingof the of the and[James M.]
appeal directlythe court’s decision on the shall not be used or indi-

rectly against charges respecthim at his trial on the criminal with
to Melissa.”

adjudicatory hearing 27, 1984,The court Septemberheld an on
dispositional hearing 8,and a on November 1984. M. didJames not

testify hearings. superiorat these The court found that Melissa was
“[ajbused meaning 169-C:3,an child” (Supp.within the of RSA II

1985), permanent custodyawarded of Melissa to the division of wel-
fare, petitionand directed the division to file a for termination of
parental rights probatein the court. The court also ordered counsel-
ing long necessaryfor the child for as as and directed that the father
have no further contact with her.

appeal, questions:On M.James raises three

1. Did chap-the trial court’s refusal to continue the RSA
proceedingter prosecutions169-C until the criminal

impinge upon privilegehad been concluded James M.’s
against self-incrimination?

impermissibly rely2. Did the trial court in its final order
previouslyon evidence that it had would not beruled

considered?
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failing3. Did the trial court err in to inestablish its final
plan parentorder a of conditions for the to meet in
regain custody required byorder to of Melissa as RSA

169-C:21, (Supp. 1985)?II

questionWe answer each in turn.
appellant failingThe first in pro-contends that to continue this

ceeding prosecutions concluded,until all criminal had been the trial
impossible” testifycourt “required“made it for him to in that it

attempting reunify familyto choose between to his and avoid-[him]
ing impositionthe ofthreat self incrimination.” The court’s of this
choice, argues appellant, impermissiblythe affected his constitu-

Const,privilege against V;tional self-incrimination. U.S. amend.
Const, I,pt.N.H. art. 15.

disagree. compelled testifyWe James M. was neither to nor
penalized failing testify. rightfor to There is no constitutional ato
stay proceeding pending dispositionof a civil of a related criminal

Stern, denied,(1st 1977),case. Arthurs v. 560 F.2d 477 Cir. cert. 434
Attorney(1978); Maryland1034U.S. Grievance Commission v.of

Attorney, 36, (1983).Unnamed 298 Md. 467 A.2d 517 See Baxter v.
Palmigiano, 308, Kordel,(1976);425 U.S. 316-20 v.United States

recognizes(1970). principle pro­397 U.S. 1 The law thus “the that
maypublic require proceedingtection of the interest often simul­

taneously fronts, unduly compromiseon two and itthat would the
public governmentinterest to force the to choose between a civil and

States,criminal course of action.” Mainelli v. Supp.United 611 F.
606, (D.R.I. 1985).615

eventually charges;James M. was convicted on one theof criminal
presently grantedappeal. superiorhis case is on theHad court his

request continuance, awaitingfor a Melissa M. would still be a hear-
ing. chapter emphasisSuch a result would contravene RSA 169-C’s

avoiding delay protectionon in (Supp.child cases. See RSA 169-C:26
1985) (continuances may granted only goodbe shown);for cause

(Supp. 1985) (appeals superior given priorityRSA 169-C:28 to court
calendar).on court Neither the State nor the Federal Constitution

requires recognition right care,that of Melissa’s to “the emotional
security, guidance interest,”promoteand willcontrol that best[her]

169-C:2, delayed(Supp. 1985), pendingRSA I be resolution of the
prosecutioncriminal of her father.

grantedMoreover, pretrial M.order Jamesthe trial court’s
constitutionallyalthough required,immunity. grant, notuse This
bychilling pending criminalany effect occasioned theeliminated

appellant’scourt’s denial of theproceedings. hold that the trialWe
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request for privilege againsta continuance did not violate his
self-incrimination.

appellant arguesThe next that the intrial court its final order
improperly previouslyrelied on evidence that it had ruled would not

pretrialbe considered. The court’s videotapedorder stated that a
interview of adjudica-Melissa would be inreceived evidence at the
tory hearing, videotapesbut that of interviews with the two other
alleged During adjudicatoryvictims would not be admissible. the hear-
ing repeatedly testimonythe court declined to consider about James

victims,M.’s involvement rely anywith the other and did not on
12,such evidence in its oforder October 1984.

dispositional hearing, however, guardianPrior to the the ad litem
reportsubmitted a to the court that discussed James M.’s involve-

ment with the other victims and noted that he had been convicted on
felony charge involvinga addition,one of them. In the division of

studywelfare girlssubmitted a social that alluded to the two and to
appellant’sthe criminal conviction. The trial court discussed these

aspects report studyof the and the social in its final order of
13,November 1984.

appellantThe contends that because the trial court limited
the evidence it adjudicatory hearing,considered at the the court was
bound to observe the same disposinglimitations in of the case. The
appellant purpose scopemisconstrues the dispositionaland of the
phase chapterof proceeding.an RSA 169-C aJust as court “exer­

choosingcises wide discretion in typesthe and of evidencesources
relyon imposingwhich to in case,sentence” in a criminal State v.

Rodrigue, 496, 500, 299,127 N.H. (1985),506 A.2d may303 a court
consider a multitude of determiningfactors and circumstances in a

disposition broughtsuitable of a case under the Child Protection
Act. The court is entitled to “the best information inavailable”
deciding whether and when a child be par­should returned to its

H., 382, 386,ents. In re Brenda 169,119 N.H. 402 (1979).A.2d 172
present case,In the appellant’sevidence of the involvement with the

significantlyother victims bore parenton his fitness as a and
severityunderscored propensitythe of his to abuse children. We

hold that the trial court did not abuse consideringits discretion in
this evidence.

Finally, appellantthe contends failingthat the trial court erred in
specifyto in its final order regainconditions under which he could

custody daughter. 169-C:21,of his (Supp.RSA II 1985) states that
order of the court shall include parents“[t]he [final] conditions the

shall meet before the child is returned home. The order shall also
specific planinclude a include,which shall to,but not be limited the
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agency provide the child andplacing will tothe childservices
family.”

historythoroughly the of thisreviewedits final order the courtIn
capacityin some withnoted that had been involvedcase. It Melissa

birth, hadher and that before 1984 shedivision of welfare sincethe
placed temporarily in homes. The courtbeen fosterthree times

home,permanentfor a andemphasized Melissa’s acute need stable
parentinability ato function asM.’s demonstratedas well as James

helpattempts him. court also stated thatdespite to Thesustained
litem,welfare, guardian ad and thera-the Melissa’sthe division of

placed in abe foster home andpist recommended that Melissaeach
with father. It concluded:have no contact her

possible a to takenot for reunificationdoes seem“[I]t
any point in thenowplace of Melissa with her father or at

future, especially light was anin of the fact that there
previously.unsuccessful reunification

Hampshire may pro-... New Division of Welfare[T]he
parental rights petitionto file a ofceed termination in the

CountyMerrimack Probate Court.”

recognized, inAs the trial the circumstances of thiscourt
planbe vain set conditions and to order a ofcase “it would to serv­

368, 370,E., 160, (1984).ices.” In re Adam 125 N.H. 480 A.2d 161
169-C:21, require(Supp. 1985) not aWe hold that RSA II does court

attempt specify parent mayto under which a and childto conditions
when exist whichbe reunited no conditions under reunification

safelycould occur.

Affirmed.

concurred.All


