
715

Merrimack
No. 85-017

Kathleen Feuerstein

v.

ReprographicsAnthony a.,&C. Gilmore d/b/a

27,February 1986

Tardif, Shapiro Cassidy, E. on theof Concord& {David Tardif
orally), plaintiff.and for thebrief

Millimet, P.A.,Devine, of Manchester FoxStahl Branch& {Eileen
orally), for the defendants.brief andon the

SupremeIn accordance with RSA 491:17 andPer curiam.
9, Superior J.){Cann, transferred without rul-Rule the CourtCourt

followinging question Hampshirethe to this court: “Does New RSA
Hearings hearing appeal to theand Awards limit the on evi-281:37

hearing?”Departmentat the Labor We answerdence introduced
appeal superior 281:37, partiesin an to the court underthat RSA the

generallymay underintroduce all evidence admissible the eviden-
tiary procedural apply superiorand rules that to court trials.

seekingby plaintiffquestion appealin filed theThis arises an
Septemberdatedreversal of a decision of the labor commissioner

27, compen-plaintiff’sThe commissioner denied the workers’1983.
injuries allegedly she wassation claim based on suffered while

employed by filing appeal,the the of the thedefendants. After
requested plaintiffthat submit to an additional med-defendants the

refusal,Upon plaintiff’sexamination. the the defendants filed aical
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discovery seeking compel plaintiffmotion for to the to submit to the
objected motion, claimingplaintiff appealexam. The to this that the

provided by rehearingwas limited to a the evidenceRSA 281:37 of
hearing.department superiorintroduced at the labor The court

granted interlocutorydefendants’ and thenthe motion ordered this
transfer.

281:37,1, provides partinRSA relevant that
controversey responsibilitythe event of a as to the ...“[i]n

,payment compensation any party mayfor the of . . . . . .
petition hearingthe . . a andlabor commissioner . for

hearing uponaward.... At such ... it shall be incumbent
parties present appealall to all available evidence. ... An

mayfrom a decision of the commissioner . . be taken to.
hearingsuperiorthe court.... At such a full trial shall be

justice superiorahad before of the court....”

faced, now, question statutoryWhen as we are with a of
interpretation, legislativewe must determine intent. Corson v.

Prods., Inc., 20, 23, 640, (1979).Brown A.2d119 N.H. 642 The397
statutory language legislature’sis “the touchstone of the intention.”

Dunbarton, 1038,Greenhalge 1040,v. Town 122 N.H. 453 A.2dof
1295, (1982) omitted).(citations language1296 “Where the of a stat­

giveplain, will customaryute is we the words their usual and
meaning.” 1075, 1077, 305,Peabody,State v. 121 N.H. 438 A.2d 307
(1981) (citation omitted).

phrase, English usage“Full trial” is a clear which in normal
mayis understood to mean a trial in which all relevant evidence be

introduced, applicableunless it must be excluded under the eviden­
tiary proceduraland rules of the court. The extent of the evidence

may presented by dutywhich be at the “full trial” is not limited the
imposed upon parties presentthe to “all available evidence” at the

department hearing. legislature only providelabor The intended to
“quick hearing” provid­a informal at the administrative level while

ing right hearing”the to “obtain a more formal and extensive before
Kane,superior Knight Broadcasting 565,the court. v. 109 N.H.Co.

567, 355, legislature(1969).258 A.2d 356 The knows how to limit the
scope originatingappealof in cases before an administrative
agency, compare (Supp. 1985)RSA 282-A:56 with RSA 282-A:64 and

instance,(Supp. 1985).:67 It has not done so in this and “full trial”
any pre­will not be read to exclude from the full trial evidence not

hearing.sented at the administrative

Remanded.
J.,Souter, dissented.
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dissenting: respectfullySouter, J., dissent from the answerI
appealmajoritygiven by court,of that in the trial of anthe the

maysuperior281:37,1, avail-court receive evidenceunder theRSA
hearing presentedbut notat the time of the administrativeable

They Kane, 565,BroadcastingKnight v. 109N.H. 258cite Co.here.
distinguishing appeal(1969) in thein the “full trial” of anA.2d 355

summary proceeding appropriatesuperior tofrom a morecourt
adjudicationprompt From thisat the administrative level.ensure

they legislature exclude from thethat the did not intend toinfer
presentedany not at the administrativetrial evidence available but

hearing.
position.supportsKnight nor the statute thisI believethat neither

statutory superiorappealKnight held that the “full trial” on to the
questions law, novo ofnot limited to of but was a trial decourt was

evidentlylegislaturedisputedall issues.The court observedthat the
hearingprovide quickto for and informal before theintended a

rightsubject party’scommissioner, ato a dissatisfied to fulllabor
appeal. Kane, 567,Knight Broadcasting supra atscale trial on Co.v.

258A.2d at 356.
legislative longThat evident intent did not endure for after

legislativeKnight, however. In the 1971 session the General Court
present requirement 281:37,I,the ofenacted RSA that “it shall be

parties presentincumbent on all to all available evidence” at the
hearing. 1971,administrative Laws 539:8.

requirementThis enactment of the “available evidence” was
apparently indicating legislature’sresponse Knight,a to the intent

option treating hearingto eliminate the of the administrative as a
summary requirerehearsal and to instead that there be full and

litigationserious before the labor commissioner. But as this court
recognized Zessin,Nancy, 556, 558,in Charles & Inc. v. 118 N.H.

legislative(1978), statutory880,391A.2d 882 that intention and the
requirement appeal“available evidence” are dead letters unless on

superior pre-available,the court must exclude evidence but not
hearing.sented, at the oftime the administrative There is no other

requirement.effective sanction to enforce the “available evidence”
Consequently, holding today effectivelyI believe that the court’s
reads the of1971amendment out the statute.

requiringnot, however,I would inrule this case that the order the
error,further examination was or that the results of that examina-

necessarily exclusorytion would be inadmissible. The statute’s
effect is limited to evidence that was “available” but not offered at

superiorthe administrative level. Evidence thus inexcludable the
changedcourt would not include evidence of conditionsor evidence
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reasonably in time for the admin-have been obtainedthat could not
represented to thehearing. hasfor the defendantsistrative Counsel

wouldof the ordered in this casecourt that the results examination
category, superiorthe If theif not former.fall within the latter

so, would be admissibleshould this to be the evidencecourt find
excluding superiorgeneral rule from thewithout violence to the

any presentedbut not below.trial that was availablecourt evidence
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