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by marriage. againstsecond wife’s children her earlier The evidence
supportreduced for the defendant was substantial. The defendant’s

monthly expenses only minimallywere physi­reduced when she lost
custody plaintiff’sof her monthlycal older son. The income

twenty percentincreased more than stipulationfrom the time the
was entered into in support1980 to the time the modification of was
granted plaintiff reportedin $7,0451985. The that he had a net
monthly during By admission,income 1984. his own inincreases
plaintiff’s pacekept cost-of-living.income with increases in the The

support paymentsdefendant’s kept pacehad not likewise with infla­
period.in plaintifftion that same When the was asked whether it

lifestyle” pay $2,500would “inhibit to percontinue to month in[his]
support younger son,for his ex-wife and their he answered “No.”
Therefore, modifyingthe trial court erred in plaintiff’s supportthe
obligations. See Noddin v. supra;Noddin see also Hannemann v.
Newcomb, 289, Russman,125 (1984);N.H. 480 A.2d 132 v.Russman

593,124 N.H. (1984).474 A.2d 1017

partin andAffirmed
part.reversed in

All concurred.
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Merrill, attorneyStephen general (John Malmberg,E. A. assistant
attorney brief,general, Schneider,on the and Tina assistant attor-
ney general, orally), for the State.

Connor, Manchester, by orally,James A. of brief and for the
defendant.

Johnson, appealsJ. The defendant from a conviction of two
aggravated 632-A:2,counts of felonious sexual RSAassault. XI

(Supp. 1983). challengesThe defendant the court’s denial of access
potentially evidence,exculpatoryto certain of the trial court’s

jury, complaint,instructions to the the staleness of the and the
inability specificity allegedof the victim to state with the date of the
sexual assaults. We remand.

11, 1984, chargesThe defendant was indicted on June on two of
aggravated assault, allegedfelonious sexual which were to have oc-

1978,days June,curred on or between the first and seventh of
involving daughter eight yearshis who was then old. He moved to
compel specifythe toState the exact date on which these incidents
occurred. The specifytrial court ruled that the did notState have to
the date because the exact date was not an ofelement the offense.

complainant, daughter, yearsThe the defendant’s was fifteen old
ofat the time trial. She claims that the defendant had sexual inter-

performedcourse with her and also oral onsex her. The victim was
able priorto relate the date of the sexual assaults to the week to her
grandfather’s death, 7,which had occurred on June She1978. told

1979,no one about the assaults until when she informed her brother
1982,that the defendant had molested her. In told hershe mother

grabbingthat the defendant had been her andbreasts buttocks but
did not reveal the sexual subjectassaults which are the of these
charges. complainant began 1983,The keeping diarya in and she

diaryintestified that that she noted that she had discussed the mo-
lesting February,with her mother in 1983. It was not until Febru-
ary, 1984 that she discussed the sexual assaults in detail with her

reportedmother. She police April,the toassaults the in 1984. At
time,that the defendant and his wife were involved in contested

proceedings,divorce and the defendant had moved from New
Hampshire Georgia.to

The appeal Theydefendant’s raises (1)four errors of law. are: that
the trial court’s refusal to allow defense counsel to review or use the
complainant’s diary error;for cross examination of the victim was
(2) that he process chargeswas denied due because the were
brought nearly years stale;six after the (3)incident and were that
the court’s denial of the instruction that the ofstatute limitations
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error; (4) courtexpired in months was and that thetwowould have
give on the “lesser includedfailing an instructionin toerred

contributing delinquency of a minor.to theofoffense”
diary only indirectcomplainant her containedtestified thatThe

Although broughtsheof sexual assault.to the incidentsreferences
attempt diaryuse dur-diary prosecutor, he did not to theto thethe

against the The Trialing prosecution of the defendant.the case
J.) diary the(Pappagianis, sealed the and ordered that neitherCourt

anyone case toconnected with the be allowedprosecutor nor else
at it.look

complainant’sthat thewe address is ofThe first issue
deny to or andiary. it error for the court to accesshold that wasWe

exculpatorydiary potentially evidence.of fortheexamination “[T]he
allowinga the trialdiscovery] in this State is flexible onerule [of

exercising...matters are discoverable. Into determine whatcourt
thecourt considers defendant’s need fordiscretion the trialits

prosecution.”have on theand the effect disclosure willinformation
750, 754, 376,Booton, (1974),A.2dv. 114 N.H. 329 cert.380State

denied, (1975) (citations omitted).421 U.S. 919

potentially exculpatoryto know ofThe defendant is entitled
Brady Maryland,possessed by v.the State. 373 U.S. 83evidence See

judge prosecutor into how trial or the(1962). is unclear us theIt
diary no excul­that the containedcase could have determinedthis
Accordingly, wepatory if it never examined. remandevidence was

judge,that the trialto the trial court with instructionsthis case
prosecution diary camera toand examine the indefense counsel

evidence,any exculpatoryif it or could lead tocontainsdetermine
evidence, reasonablydiscovery any exculpatory or could bethe of

credibility complainant. shall alsoto the of the The courtused test
subjecteddiary, safeguards, toappropriate to bethe underallow

testing possibility that suchif there is anon-destructive scientific
diaryauthenticitytesting light or the dates of thethecould shed on

entries.

testing, judgeinspection possible the trialthis andAfter
possi­hearing is aa to determine if there reasonableshall conduct

evidence,diary exculpatorybility could lead tothethat contains
byexculpatory the to test theevidence or could be used defendant

Siel, 254, 444credibility complainant. v. 122of the State N.H.See
doubt,finds, beyondjudge(1982). the a reasonableIf trialA.2d 499

diary verdict inhave affected thethe or its contents could notthat
trial, is harmlessprevious which we have foundthe then the error

LaBranche, 176,118 N.H.the verdict shall stand. See State v.and
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judge,contrary finding by trialmade the(1978). If a isA.2d 108385
order a new trial.he shall

in ahearing be conductedwe have ordered shallThe which
rightsprivacy complainantthe to theprotects ofthat themanner

anyexposureprevent public of informa-diary shall theentries and
inquiry.to theis irrelevant or immaterialtion which

Although remanding possiblea new trial oncase forwe are this
issue, of the defendant’sshall address the remainderthe above we

Shannon, 653, 661, 1164,arguments. A.2dv. N.H. 484State 125
(1984).1171

argues process,duethat he deniedThe defendant was
allegedcharges brought years the incidentsince these were six after

only limitations was to haveand two months before the statute of
timelyexpired. presumed prose­We have stated that “it can be that

charges brought applicableifcution has commenced are within the
240, 244,Philibotte,statute of limitations.” v. 123 N.H. 459State

275, (1983) (citations omitted). prosecu­A.2d find that the277 We
timelytion is the failedof this action because defendant has to show

delayprejudice delay,actual a of the or the was inten­as result that
gaintionally employed by advantage.the State to a tactical See

Indelicato, 376, (1st 1979).United v. 611States F.2d 382 Cir.

The defendant claims prejudicedthat he was because the
delay complainant’sresulted in inabilitythe to recall the exact date

and, hence,of the sexual inabilityassaults presenthis to an alibi.
However, the periodtrial court ruled that the time which the com­
plainant did recall was sufficient to allow preparethe defendant to a

agreedefense. We with the trial complaintcourt that the was not so
deny processstale as to due to the defendant and find no error.

possibility prejudiceof dimmingdue to“[T]he the of memories is
any delay and, alone,ininherent is insufficient to constitute a denial

process.” Philibotte,of due supra 244,State v. at 459 A.2d at 277.

Next, arguesthe defendant that the court’s ofdenial a
requested instruction thethat statute of limitations would have

8,expired 1984,on disagree.June was error. We It is within the
sound discretion of the trial court to determine whether an instruc­

particulartion necessaryon a issue is to jurythe reachingassist in
Shannon,its supra 662,verdict. State v. at 484 A.2d at “A1172. trial

judge’s dutyprimary chargingin jury clarifythe is to the issues of
case, jurythe and to assist understandingthe in questionsthe to be

requestedresolved.” Id. The merelyinstruction attemptwas an to
court, effect,have the in theorycomment on the defendant’s of the

case, i.e., prosecutionthat this late bywas complain-fabricated the
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by proceedings.the divorceand was motivatedand her motherant
Guaraldi, 93, agree(1983).A.2d We124 N.H. 467 233v.See State

proposed would not have assistedthat the instructionwith the State
witnesses,credibility resolvingassessing injury of the norin thethe

case, properlythat the trial court denied thein the andthe issues
request.

arguesFinally, that the court erreddefendant trialthe
failing give the lesser-included offense of con­to an instruction onin

(1977).tributing delinquency minor. 169:32 “Theto the of a RSA
respectwitha offensefor whether an offense is lesser-includedtest

necessarilycharged person haveis whether a mustto an offense
committingprocess offensein the of thethat offensecommitted

Merski, 564, 567, 491,charged.” 123 N.H. 465 A.2d 493State v.
Contributing delinquency of a minor does not contain(1983). to the

processin the of commit­of and need not be committedthe elements
aggravated hold that the trialting sexual assault. Wefelonious

regarding this issue.committed no errorcourt
proceedingsthe trial court for consistentWe remand this case to

opinion.thiswith

Remanded.

All concurred.
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