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Connolly’s Case

9,April 1986

Exeter,Welch, orally the Committee onThomas of for Profes-
sional Conduct.

P.A., orally), for(David HessBrown and Nixon of Manchester W.
respondent.the

Souter, original proceeding broughtdisciplinaryanisJ. This
by againstConduct Danielthe court’s Committee on Professional J.

Sup.Connolly, 37(3)(a) (13).a member of the bar. See Ct. R. and
investigation, complaints chargingthe filed twoAfter committee

byprohibitedrespondentthe conduct the Code of Professionalwith
1, 1986,FebruaryResponsibility prior to theit existed effectiveas

new ofdate of the Rules Professional Conduct.
alleged respondentcomplaint that the had violatedThe first

(4), (6),1-102(A)(1), (5) and anddisciplinary rules DRformer
attorney and trust-acting E. asfor Ruth Smead9-102(B)(3),while as

new OF(Compare with Rulesof assets.trust heree of a revocable
(c).)1.15(a)(2), 4.1(a) 8.4(a),and The secondProfessional Conduct

alleged disciplinarycomplaint acts violative of the samedifferent
(Comparerules, 9-102(B)(l) newof DR as well. withand former

supra 1.15(b).) discipli-aand AsRules of Professional Conduct
charged complaint,nary penalty in eachfor the series of violations
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suspend respond-the committee recommended thethat court the
right practice months, suspensionent’s to law for six toeach run

concurrently with 37(13)(f).the other. Ct. R.See SUP.
respondentWhen the admitted that he had committed the viola-

charged, authoritytemporarily suspendedtions this court his to
practice fiduciary powers appoint-law and to exercise under court

give suspensionments. The court ordered him theto notice of to
clients and others with interests in assets over which he had exer-

fiduciary powers mightcised and over which he continue to exercise
authorityfiduciary independently judicial appointment.of

Having initially violations, respondentadmitted the the later
through challenge underlyingstated his counsel that he did not the

findings of fact in reportscontained the committee’s to the court. He
onlycontested the committee’s recommendation that behe sus-

pended practice subsequent argumentsfrom sixfor months. The of
respondentcounsel for the committee and for the were therefore

disciplinarythe “necessary pro-directed to issue of sanctions for the
public preservationtection integrity legalof the theand of the of the

profession.” consideringId. After the committee’s recommendations
assessing mitigatingand the thecircumstances that committee and

respondentthe have called to our haveattention we concluded that
respondentthe should be disbarred.

complaint charges respondentThe first the with the substantive
(DR 1-102(A)(4));violations of fraudulent and dishonest conduct

prejudicial justice (id. (5));conduct to the administration of conduct
reflecting adversely practicerespondent’s (id.the toon fitness law
(6)); receiptsappropriateand to an offailure render account the of a

Although(DR 9-102(B)(3)).client’s funds the committee viewed the
findings underlying complaint supporting presump-of fact the as a

respondenttion that the had aexercised undue influence over client
gifts her,obtainingin comparefrom former OFCODE PROFESSIONAL

Responsibility, 5-5,EC with new Rules of Professional Con-
1.7(b) 1.8(c); Edgerly 407, 408-09,duct and Edgerly,see v. N.H.73
716, Whipple Barton, 613,(1905); 613-14,62 A. 717 v. 63 N.H. 3 A.

922, (1886), complaints upon respondent’s922 the focused the dis-
honesty attempting receiptin to conceal his of funds so obtained.

unchallengedThe facts are that between and1975 1980 the
respondent, practicing Hanover,then in drew two successive wills

Smead, disinheritingfor Ruth E. the first son andher the second
limiting of respondentthe inheritance her husband. Thereafter the

bydrafted whichinstruments Mrs. Smead created several revocable
trusts, respondentof which the servedthen as trustee. The commit-

respondent friend,tee per-found that the a“considered himself and
surrogatehaps a [managing] day dayson to Mrs. . . .Smead her to
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Conduct;(Report on Professionalcheckbook. . of Committee. .”
are thequotations in facts from samethe statement offurther

source.)
dependence upon respondent, becamethe sheGiven Mrs. Smead’s

accessibility informed in thatwhen he her 1982about hisconcerned
inpracticein with a firm Con-planned Hanover order tohe to leave

respondent was inlearned that theAt the same time shecord. about
setbacks,”following she“financial and conse-debt”“substantial

mitigategive $35,000 to his financial difficul-quently himoffered to
declined, Aprilinwhen 1983 Mrs.respondent first butties. The

time,$35,000 periodagain give ato him over of heofferedSmead
respondentmonths theaccepted. In course of the next fifteenthe

bypayments drawn on Mrs. Smead’smade checksreceived seven
signed by respondentby under apersonal and her or theaccount

attorney, the accountpower of or drawn on Ruth E. Smead Trust
signed respondent payment inby as The first theand the trustee.

by1983,Aprilof in followed a secondamount occurred $7000$7000
following September.payment the

1983, Hampshiretoson travelledIn December Mrs. Smead’s New
respondent,the whom hewhere he both his mother andvisited

working him.of to After this visit Mrs. Smeadaccused disinherit
reconciled, respondentand she advised the thatand her son were

son,be the laterplanned to California to near as she did.she to move
this, respondent ifhe asked sheWhen heard the Mrs. Smead

gift him; repliedcomplete promisedto her to she that sheintended
1984,did, February through July, respond-theand thereafter from

funds,$18,900additional from Mrs. Smead’s for aent received an
$32,900.oftotal

transferringstep the of the E.a final in assets Ruth SmeadAs
California, 10, 1984, respondent preparedSeptemberon theTrust to

bank,itfifth final account and sent to a California whichhis and
account,designated to him In the thehad been succeed as trustee.

falsely reported expenditures $8,500 andrespondent of for medical
fees,nursing expenses legal disguising paymentsfor inand thus two

from tothat total amount the trust him.
account,questioneda of unre-When bank officer some details the

entries, respondentthe the wrote to the bank false-lated to deceitful
stating $10,400 improperlyof assetsly trust had been trans-that

respondent’sbyto the Concordferred other trusts administered
figureapparently itrespondent selected that because wasfirm. The

throughpaymentsof to from March Junethe total three made him
1984, by personal account.checks drawn on Mrs. Smead’s Theof

amount,including plusrespondent the bank a check thatsent
representing interest.$338.06
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respondent presenttwo later the told his counselAbout weeks
account,gifts Smead, the false and aboutabout the from Mrs. about

report thisto the He and his counsel then disclosedthe false bank.
firm,respondent’s law and thereafter toinformation to the Concord

repaid $22,500 theThe firm the balance of thatthe committee.
respondent and anhad received from Mrs. Smead filed accurate

represented respondent bor-account. His counsel has that the has
money personal repaya note to the firm both for itsrowed on

moneyreplace misappro-advances to Smead’s and to restoreMrs.
subjectpriated complaint.funds are the of the secondthat

first, charges dishonesty, togethercomplaint,This second like the
notifywith failure to a client of funds received on the client’s behalf

gravamen ofand failure to for such The this com-account funds.
plaint respondent misappropriatedis that the interest earned on es-

and, case,in ontate accounts one a tax refund received behalf of
such an estate.

unchallenged.facts, Followingagain, are the events de-The
firm, cooperation,above, respondent’s with his con-scribed the

heits own of client to which had access.ducted audit all accounts
respondent hisThe that the had drawn funds foraudit disclosed

personal which he had theuse from four estate accounts over had
power disclosures, respondentto After thewrite checks. these
directed his firm to a of the conduct. fundsfifth instance same The
represented earned,bank “interest income and in one instance a tax

received,refund after Final in preparedAccounts the estates were
and submitted to the Probate InCourt. each case fundsthe were not

the final account[listed butin] rather were afterreceived lastthe
posteddate in the Final In respondentAccount.” two instances the
charged legal againsthad portionfees money.a of the interest

Excluding fees,the amounts of the respondent’s pay-claimed the
ments to $2,784.himself totalled

appeared committee,When he before respondentthe the testified
did drawingthat he not recall uponchecks to himself the assets of

estates,these anyand he attemptdisclaimed deliberate to violate
Responsibility.the Code of level,Professional At the committee he

sought explainto reflectingthese actions as unfamiliarityhis with
practicethe firm,of his keptConcord which depositedestate funds

bearingin interest accounts entrybetween the ofdate the last in the
final account and the ofdate final presenteddistribution. He evi-

former,dence that his customarilyHanover firm had transferred
liquid assets to precludenon-interest inaccounts totime ofaccrual

Althoughsuch interest. the specificallydidcommittee not comment
explanation,on this requisiteit found to the convincingclear and

degree respondentthat the had charged.committed the violations as
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premise which we mustfirst onare the collectiveThese facts
premise is ourappropriate. The secondpenalty isdecide what

professionalparticularsignificance of thejudgment theabout
Although this is not therespondent has violated.that thestandards

ranking professionalcomparative of obli­for us to make aoccasion
legal practicefor must rec­any ofgations, consideration standards

professionof our flowognize opportunities and the dutiesthethat
they Aus with what value.willingness clients to trustoffrom the

least,refrain, of a client’slawyer’s obligation at the from misuseto
profes­among insistent ofthe moststandproperty must therefore

Consequently, although we the first com­considersional norms.
extremely serious, give particular inattention thisweplaint beto

charging respondent with misusecomplaint, thecase to the second
belonging clients.to his estatefundsof

has notresponse misuse of a client’s fundstoThis court’s
years. it has been disbar­In some instancesthebeen uniform over

243,Case, (1956);ment; Harrington’s 123 A.2de.g., 100 N.H. 396
Case,Case, 141, (1957);902 Donovan’s101 135 A.2dBarnard’s N.H.

merely103, (1968); in other instancesandN.H. 243 A.2d 308109
449,Case, (1970);e.g,,suspension; Wholley’s 110 N.H. 270 A.2d 609

recently,Case, 815, (1978). how­395 A.2d 498 MostEdes’ 118 N.H.
disbarment, Case, 390,ever, Carroll’s 127 N.H. 503have orderedwe

Case, 1, (1985),A.2d(1985); 126 N.H. 489 571A.2d 750 Eshleman’s
judgment in rule thatexpressed our thewe have consideredand

justifiesof“[ojrdinarily, the misuse a client’s funds disbarment.”
Case, 393, (citations omitted).atN.H. at 503 A.2dCarroll’s 127 753

general rule, respondent’sthis the counsel hasIn the face of
arguing excep-thispressed of considerations in that is ana number

stresses, example, respondent’s choice tocase. Counsel for thetional
dishonestymotion, inhis both to disclose hiscome forward on own

accounting for the received from Mrs. Smead and subse-funds
Althoughauditingquently cooperate in the estate thisto files.

committee,weightargument plainly will becarried with the we
say it with us.candid to that carries much less

argument’s lightforce in the of the events that ledWe assess the
disclosure, questionbeginning with the successor trustee’s aboutto

respondent restoringbyThe reacted morethe Smead Trust account.
itself,money byhe received from thethan had ever trust and writ-

trustee, suggested,ing opinionwhicha to the successor in theletter
counsel, in respondent’sthat someone elsethe committee’s theof

wrongfullyfirm had transferred the funds. We think it isConcord
unlikely respondentthat the believed that the matter would rest
there, fiduciaryimpugned integrity. (Thehishad firm’safter he



791

record does not indicate whether the check sent to the California
account;bank with the deceitful letter had been drawn on the firm’s

been, discoveryif ifit had would have seemed certain even the Cali-
event,fiduciary kept anyquiet.) appearsfornia In it to us that the

respondent only rising discoverycame forward when his fear of had
panic, give significant weight.become and we can not his disclosure

doNor we believe that other facts remove this case from the
general Although questionrule. inthe amount was under three

dollars, Although respondentthousand that is not de minimis. the
victims,has made torestitution the restitution is irrelevant to the

original Indeed,seriousness of the inoffenses. the case before us the
money,restitution has from respondentcome borrowed and the has

discharged obligation. althoughnot the respond­ultimate And the
charged criminally,ent has not been prompting“the critical fact

disciplinaryfinal action indictment,is not the fact of conviction or
underlying Case,but the 5,conduct. . .”. Eshleman’s 126 N.H. at

(citations omitted).489 A.2d at 573
not, however, unappreciativeWe are respondent’sof the misfor-

during period question.tunes the in The record indicates illthat
pressure work, togetherhealth and the of with illnesses and a death

among relations, placedhis friends and respondent greatthe under
strain. areNor we unaware of his valuable service to the bar and to

legal systemthe complaints.before the institution of these As the
respondent’s admitted, however,counsel has these facts do not

respondent are,excuse what They rather,the givendid. to be
weight respondentif appliesthe practice.for readmission to

We chargedtherefore conclude that the violations as in the second
complaint governed by general rule,should be the providing for
disbarment in cases of misuse of clients’ funds. Since there is no

penalty, necessaryheavier it is not to determine whether the same
disposition appropriatewould be complaint, althoughunder the first

supportingthe facts complaint maythat alongbe considered with
mitigating reviewing any requestcircumstances in for readmission

respondent maythat the file in the future.

respondentThe is disbarred.

So ordered.

King, C.J., Johnson, JJ.,and sit;Brock and Dunfey,did not
C.J., Dickson, JJ.,and Dalianis and superior byof the court sat
special assignment 490:3;under RSA the others concurred.


