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CorporationGeneral & a.Reinsurance

April 11, 1986

Warren, attorney,City onBourque, (JamesSolicitor M.Elmer T.
Citybybrief), the of Manchester.the brief for

Tocchi,Manchester,O’Shaughnessy, of and William P.Michael B.
Manchester, Group.by for the Covenant Insuranceof brief

challengesby City aSouter, ofappealThis the ManchesterJ.
peti-J.) disposing aSuperior (Pappagianis, ofCourtdecree of the

coverage.declaratory Thejudgment to determine insurancetion for
by Insur-the Covenantpolicythat a issued defendantcourt ruled

city’s obligation toGroup cover the contractualance would not
liability arisingagainst ve-indemnify city from a motoremployeea

employment.in the of We affirm.hicle courseaccident
actingHaley28, 1977, thewas withinWilliam C.On October

drivingcity employee ascope while Manchesterof his duties as a
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Highway Department pothole,truck. When the truck hit a another
Pinard,employee, platformAlbert fromfell the rear and received

injuries. brought wrongfulfatal Mr. Pinard’s hasadministratrix
against Haley city. possibledeath actions Mr. and the In addition to

liability estate, citydirect and vicarious to the Pinard the faces a
obligation indemnify Haleypotential to Mr. if he is found liable. The

city’s obligation Haleyto is said arise under aMr. to resolution
by 1975,adopted Mayorthe of and inManchester Board Alderman

by they indemnify againstcity liabilityemployeeswhich allvoted to
arising discharge (Supp.from the theirof duties. See RSA 31:105
1985). parties enforceabilityThe do ofhere not contest the that reso-

city Haley.termlution as a of Mr.the contract between the and
declaratorypetitions judgmentFour for under RSA 491:22 were

coverage by city Haleyfiled to determine claimed the or Mr. under
policies city cityfour insurance issued to the under which isand the

liabilityemployer’s policy byan aninsured: issued General Reinsur-
Corporation; comprehensive liability policyance a automobile

by Company; general liability policyHomeissued Insurance a
by Group; policyissued Covenant Insurance anand umbrella issued

by Liability Company. superiorUnited States Insurance The court
alia,ruled, general liability policyinter that Covenant’s notwould

any obligation city indemnify Haleycover ofcontractual the to Mr.
underlying broughthe againstif is found theliable in actiondeath

city appeals ruling.him. The this
reaching decision,In its upon policythe trial court relied several

Confining analysis byexclusions. our to the exclusions considered
court,trial dispositive.the we believe atthat least one of them is

coverage(b)(1) “bodily arisingExclusion injuryexcludes for ... out
operation anyof the . . . of .use . . . . . automobile . . . owned . . .[or]

by any. . . policyinsured.” The defines “automobile” as a “land
designed roads,”motor vehicle public “bodilyfor ontravel and

injury” including resulting injury.as death from such Since the
city’s potential liabilityclaim that underlies the as an indemnitor is

resulting city-ownedoperationa claim for death from of a motor
vehicle, quoted languagethe trial court found that the excludes
coverage.

error,city resultingThe submits that this is afrom rec-failure to
ognize policy ambiguity coverageother terms that create about of

city’s liabilitythe question. city arguesin applicabilityThe that the
these apparent recognizesof terms is as soon as one the basic dis-

Haley’s allegedtinction between liabilitythe nature of Mr. and that
city.theof

HaleyIf action,Mr. is found to in liabilitybe liable deaththe his
will be in operationbased tort and will arise from the of a motor
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Haley,cityifvehicle. But the is found to be liable to Mr. that liabil-
ity will be based in contract will from theand arise resolution

agreementexpressing indemnify citycity employees.an to The
points coverage policyout that the underclaimed the Covenant is

Haley’s liability city’snot for Mr. tort but for the liabil-contractual
ity as an indemnitor.

distinction, arguescity it is entitled to cov-the thatthisBased on
terms, inpolicy read combinationerage whencertain basicunder

coverageinsignificant a “broadenedprovision containedawith
ispolicy provides that there(a) of the basicendorsement.” Exclusion

any“liability byagainst insured undertheassumedno insurance
(j)agreement except incidental contract.” Exclusionancontract or

policy applynot tothe doesprovides that
arisinginjury any employee the out“bodily of insuredto

by toemployment the insured orthe of hisof or in course
indemnifyobligation anotherany the insured toof

injury;damages arising but thisout of suchofbecause
liability byapply assumed thenot toexclusion does

contract.”under incidentalinsured an
882,422, 427,Poirier, A.2dN.H. 415120v.Royal Ins. Co.GlobeSee

coverageduplication of“to avoid(j) inserted(1980) (exclusion885
by ‘Work-standardsubject covered amatterrespect to thewith

Liability Policy’”). eachEmployer’s InCompensation andmen’s
liabilitycoverageexcepts forcity policyinstance, argues, thethe

coverageoffrom exclusionscontract”under an “incidentalassumed
coverage forsuggesting existsliability, thatthuscontractualfor

contract.”liability an “incidentalunder
points contract” in thecity the definition of “incidentalThe then to

“any agreementcoverage endorsement, oras contractbroadened
Becauserelating the insured’s business.”the conduct of namedto

indemnityenough incontractis to include thethis definition broad
city exceptions (j)(a)exclusions andquestion, that the tothe submits

coverage of “incidentaldefinitionendorsement’sand the broadened
coverageproviding for theofhave the combined effectcontract”

liabilitycity’s as an indemnitor.contractual

conclusion, view,city’sThis in the applica­conflicts with the
arisingtion (b) liability operationof exclusion for out of the of an
ambiguity coverageautomobile and therefore creates about the of

city’s liabilitythe liabilitycontractual as an Ifindemnitor. the is
arising ultimatelyseen operationas from of a motor vehicle there is

coverage; arising immediatelyno if it is seen as under an incidental
coverage. citycontract there is The pre­submits that it is entitled to

Tromblyvail under the rule in v. Blue Shield NewCross/Blue of
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764, (1980), cover-Hampshire-Vermont, A.2d that120 N.H. 423 980
ambiguities against in ofage the insurer and favorwill be resolved
insured.the

city’sTrombly, accept positionin and if we theis the ruleSuch
ambiguity coverage of thepolicy create an aboutthat the terms

turns,indemnitor, citycity’s liability casethen the wins. Theas
genuine ambiguity.therefore, on whether there is a

difficultyaddressing anywill inherentIn this issue we leave aside
coverage,giveposition exceptions to rise to forin the that exclusions

parties that Instead we will look to the basicthe did not raise issue.
arguable inconsistencydetermining whether anstandards for

genuine ambiguity. application TromblyThe sound ofcreates a
all, applicationdepends, on of these standards.after the

Policy language personmeans what a wouldreasonable
Co.,mean, Spaulding Ins. 122construe it to v. Concord Gen. Mut.

515, 1172,516, policy(1982), and terms canN.H. 446 A.2d 1173
coverage mayambiguity only partiesas to when the reason­create

ably interpretation. v.differ about their Laconia Rod & Gun Club
Co., 179, 182, 249,A.2d 251Acc. & Indemn. 123 N.H. 459Hartford

considering(1983). by policyWe determine what is reasonable a as a
reading, Trombly,whole and on the basis of a more than casual 120

768-69, 983, evaluating ambiguityanyN.H. at 423 A.2d at claimed
by languageinreference to the context which the relevant occurs.

Parts, Co., 764,760,Auto Inc. v. Ins. 121Robbins Granite State N.H.
507, language(1981).435 A.2d 509-10 We will not force to create an

ambiguity against insurer,in order to itresolve the when it is clear
analysis coveragefrom contextual nothat was intended. Id.

applying interpretive principles,In these the trial court found
exceptions (a) (j)that the incidental contract to exclusions and can-

reasonably provide coverage liability arisingnot be read to for from
operation coverageof motora vehicle when the latter is excluded

anywithout reference to an incidental contract. The trial court thus
genuine ambiguityconcluded that there was no to be resolved in the

city’s following persuasively supportfavor. The considerations the
trial court’s conclusion.

coverageThe broadened endorsement that is so crucial to the
city’s position policyindicates that the basic exclusions remain in
force. The endorsement describes certain further exclusions of its

“additional,” suggestingown as that the endorsement’s exclusions do
modify Thus,supersede original policy.not or those of the in decid-

ing ambiguity exists, parties’whether we must foraccount the
exclusions, includingmanifest intent to retain the basic the automo-

(b).bile exclusion
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exclusion,determining significantscope of it is that inIn the that
employeerespect (a) and theone it is unlike the contract exclusion

injury excep-(j). (b)automobile exclusion contains noexclusion The
recognizing city’s right liability byto coveredtion the increase its

making indemnity agreements.inincidental contracts the form of
purpose (b),This difference underscores the obvious of exclusion to

duplication coverage customarily providedpreclude of the under a
liabilitycomprehensive policy, policyautomobile such as the issued

city by Despite pur-Company.to the Home Insurance this obvious
city’s position, citypose, acceptif were the the could unilater-we to

general liabilityally policyconvert a without motor vehicle cover-
age coverage, bypolicy providing simplyinto a motor vehicle such
making indemnity agreement. Every city’sof the vicar-an instance

negligenceliability employees’ious for its motor vehicle would then
ultimately general liability policy. abe covered under the Such

ignoreresult would obvious verbal differences between exclu-the
(a) (j) (b), equallysions and and exclusion and would defeat the

preclude duplication coverage.obvious intent of motor vehicleto the
coverageThat obvious intent to avoid motor vehicle would not be

only city’s interpretation,the victim of the however. thatUnder
interpretation, coverage anyincidental contract would include

liability, andindemnification whatever the nature source of the
underlying Thus,liability exceptionunder the toindemnified.

bodily injury city(j) employee,exclusion for to an the would be
any city employee against liabilitycovered an of foras indemnitor

bodily injury co-employee. effectivelyto a Yet this result would
negate provision coveragethe of Section VIII of the broadened
endorsement, excluding coverage city employeeof a as an additional

liability arising bodily injury co-émployee.insured for from to a
city goesexamples astrayEach of these indicates where the in its

argument ambiguity. city premisestarts with cer-for The the that
subject liabilityspecific exceptiontain exclusions are to for under

city then infers that it is covered forincidental contracts. The liabil-
contract, regardlessity anyunder incidental of the contract’s sub-

ject specific reasoningin those exclusions. If thismatter relation to
sound, specificexceptionswere contractual to exclusions would

empower city virtually subjectall limitations onthe to remove the
coverage. city’s argumentpremise inmatter of This is the tacit the

rejectedthat the astrial court unreasonable.

We, too, reject premise precedingthat as unreasonable. The
considerations demonstrate to us that the automobile exclusion is

coverage cityof asintended to control and to limit the the indemni­
liabilityemployee’s opera-tor when the indemnified arises from the
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city’s argument would neces-Adopting theof motor vehicle.tion a
coverage whereTrombly to “createsarily misapply rule in so asthe
Parts, Inc.,Auto 121intended.” Robbinsit is clear that none [was]

764,at 435 A.2d at 509.N.H.

Affirmed.

All concurred.
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