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city’s argument would neces-Adopting theof motor vehicle.tion a
coverage whereTrombly to “createsarily misapply rule in so asthe
Parts, Inc.,Auto 121intended.” Robbinsit is clear that none [was]

764,at 435 A.2d at 509.N.H.

Affirmed.

All concurred.
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Merrill, Kuster,Stephen attorney general (BradfordE. W. attor-
ney, orally),on the brief and for the State.

Hampshire Defender, (SheldonNew ofPublic Concord Mirkin on
orally),the brief and for the defendant.

Brock, defendant, Bailey, chargedRalphJ. The was with two
manslaughter, 630:2,1(b) (Supp. 1983),counts of RSA and convicted

negligent homicide, (1974) (current Supp.of RSA version at630:3
by Judge1985), (Dalia-on both counts. He was sentenced the Trial

nis, J.) imprisonment. appealsto two consecutive terms of He both
impositionfrom the convictions and from the of consecutive sen-

below,tences. For the reasons stated we affirm.
1982,July 30, defendant, driving drunk,On the while struck a
by result, Kathrynvehicle driven Susan Beaulieu. As a her children

Nathan, car,passengersand in the were killed. The defendant was
manslaughter. juryindicted for and tried on two counts of The con-

negligentvicted him of two counts of homicide. He was thereafter
sentenced to two consecutive terms of three and one-half to seven
years.

First,appeal.The defendant raises three issues on he maintains
prosecution manslaughter neg-that or conviction on two ofcounts or

ligent arising only jeop-homicide from one act violates the double
Const,ardy I,Hampshire pt.clause of the New Constitution. N.H.

Second, sentencingart. 16. the defendant asserts that consecutive in
clause,jeopardythis case violates the federal double Const.U.S.

V, XIV, punishmentamends. itbecause exceeds the maximum
by legislature. Finally, arguesintended the he that consecutive sen-

tencing legislative “applicablein the absence of clear intent violates
principles statutoryof construction.”

argues onlyThe neg-defendant first that since he committed one
ligent act, driving intoxicated, maythat of an automobile while he

prosecuted only manslaughterbe on and convicted of one count of or
negligent spite negligenthomicide in of the fact that his act caused

grounds argument solelymore than one death. He this on our State
jeopardy onlyConstitution’s double clause. We thus consider the

interpreting it, though may employState Constitution and cases we
jurisdictions analysis.decisions from other as inaids our



813

determiningformulae forcases, twohave enunciatedprior weIn
the sameforand convictedtriedwas twicea defendantwhether

Gosselin,test, N.H.v. 117seeoffense, evidence Statesameto wit: the
test,and fact118, 264, same in law115, (1977), and the370 A.2d 267

814, (1979).717, 720,Heinz, A.2d 816407v. 119 N.H.sec State
468, (1983), we statedPerrin, A.2d 275464123 N.H.v.In Heald

have beenfact’ testsin law andand ‘sameevidence’“the ‘samethat
472, A.2d atId. at 464applied invirtually this State.”asidentical

. that wheth-is clear ..that: “itcase to noteon in thatwent277. We
have beenand fact’ testsin lawor ‘sameevidence’er the ‘same

willevidenceon whatcenteredinquiry in each case hasemployed,
473,crimes[,]” id. attheprove elements ofrequired to theat trialbe

jeop-of doublethe278, “the benchmarkheld thatA.2d at and464
prooffocusing ofon whetherinquiryanardy in this Statetest [is]

actuality require acharged will inascrimesof thethe elements
Thus, ques-original.) the(Emphasis inId.in evidence.”difference

of two individualsthe deathswhetherfor decision becomestion
givedriving to oneriseresulting episode of drunkenfrom one
proofin under therequiring a differenceor two offensesoffense

statute.
issue, holding that asomejurisdictions are divided on thisOther

negligentonlymay count of homicideon onebe convicteddefendant
Holtz, App.circumstances, see, Peoplee.g., v. 19 Ill. 3dunder these

manslaughter), others781, (1974) (involuntary and313 N.E.2d 234
manyholding may on asbe tried and convictedthat a defendant

48,victims, see, Rabe,e.g., v. 96 Wis. 2d 291are Statecounts as there
however,weight authority, sup­seems to(1980). The of809N.W.2d

74-76,position. at 821-22.port latter Id. at 291 N.W.2dthe

question “the factsis whetherWe believe that the essential
would, true,charged if have sustained thein second indictmentthe

Sias, 558, (1845). also v.See Statefirst.” v. 17 N.H. 559-60State
789,Smith, 149, 150, (1953). An indictment95 A.2d 79198 N.H.

causing Beaulieucharging with the death of Nathanthe defendant
causing the deathobviously to convict him ofcould not have been used

Beaulieu, notionKathryn The common-sense thatand vice versa.of
by plainsupport is reinforced thetwo convictionstwo deaths should

felonyguiltyperson when helanguage “A is of a class Bof the statute:
consequence of his[negligently; ordeath another:...causes the [i]nof

drugintoxicating liquor or controlledbeing ofunder the influence
637:9,vehicle,operating propelled defined in III...”a as RSAwhile

(1974) (current added).Supp. 1985) (emphasisRSA 630:3 version at
passingnote inWe that the statute has been amended in a manner

questions phraseirrelevant to in ofthe at issue this case. The “death
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legislature deathintended that theto us that theanother” indicates
described in theperson under the circumstancesmore than oneof

charges negligentmultiple of homicide. Wereinstatute could result
legislature itsso, would have indicatedthat thethis not we believe

differently, e.g.,by the deathphrasing the “causesstatuteintention
requirespersons,” that each countor the like. Givenof one or more

other,necessary defendantthe we hold that theproof a fact not toof
jeopardyplaced in twice for the same offense.has not been

multipleargues imposition of consecutivethatnextDefendant
negligent homicide exceeds the maxi-counts ofsentences on two

thereby violatingby legislature, thepunishment intended themum
jeopardy to thedouble fifth amendment Unitedclause of the States

Constitution.

protectsjeopardy clause a defendant’sdoubleThe federal
“First, against prosecutionways: protects secondrights it ain three

Second, againstacquittal. protects aitoffense after anfor the same
Third, itprosecution offense after a conviction.for the samesecond
offense.”against multiple punishments for the sameprotects

J.,States, 684, (1980) (Rehnquist,v. 445 U.S. 700Whalen United
categoriesof ofomitted). It is the third thesedissenting) (citations

specifically, we seek to dis­protection here. Morewhich is involved
scopelegislature correct and level ofintended thewhat thecover

Supp.(1974) (current version atprosecution under RSA 630:3to be
States,Bell v. 349 811985) in of this sort. See United U.S.a case

(1955).

proper prosecution is a func­of the unit ofDetermination
Bell, Thus,supra touch­legislature’s at thethe intent. See 82.tion of

jeopardy in this con­double clause is violatedstone of whether the
intent, see Albernaz v. Unitedlegislature’sthe articulatedtext is

lenity,ofruleStates, 333, (1981); the so-calledand344450 U.S.
as tointerpretation a federal criminal statute soforbids ofwhich

unclear,Congress’statutory penalty intent is iswhereincrease the
statutory ambiguityonly has been found. id. atapplicable where See

resolvingonly ambiguity;“Lenity aid for an itthus serves as an342.
beget we have found that theto one.” Id. Sinceis not to be used

lenityambiguity, the rule of is irrele­on face involves nostatute its
charges havingLegislative permit multiple beentovant. intent

above, Blockburger States,see v. 299,and Unitedfound 289 U.S. 304
Albernaz,thereby(1932), issue is resolved. Seethe constitutional

findingargumentreject in view of oursupra defendant’sat 344. We
meaning (1974) (currentplain of version atthat the RSA 630:3

is intended to referSupp. 1985) the “death of another”indicates that
individual, personsor moreof one and that where twoto the death
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behavior,negligentas result of defendant’s two or moredie the a
brought againstmay him.counts be

argument,Defendant’s final that a construction of the statute such
construction,statutoryprinciples isas we have described violates of

provisionswithout merit. RSA 625:3 states that of this code“[a]ll
according importto of and toshall be construed the fair their terms

promote justice.” defendant our ofThe claims that construction RSA
(1974) (current Supp. 1985) dispro-version at would result in630:3

portionality essentially conduct, citingof forsentences the same the
persons any given“fortuitous” nature of the number of killed in

driving.instance of drunken He states that such a result would be
argument logically“irrational.” We believe that the defendant’s is

anyoneinflawed that it was as much a of chancematter that at all
negligentwas killed as the result of defendant’s asbehavior that

multiple fortuity argu-individuals were killed. To the defendant’s
ment, only saywe can as did the District of Columbia Court of
Appeals: appellant’s“That conduct would inhave resulted the
tragedy but, unhappily,which occurred was not fortuitous was

ingestionalmost inevitable. The combination of an undue of alcohol
mishandlingand the resultant of automobiles awesomecauses car-

nage highways daily.on our appellantIn fairness it can be said that
hardlycould have chosen a means which would have been more

likely injury many persons.” States,in Murrayto result to v. United
314, (D.C. 1976).358 A.2d 321-22

presence governingThe in our criminal ofstatutes rules both
driving intoxicated, (1982)while (currentRSA 265:82 version at
Supp. 1985), negligent by drivingand homicide caused while intoxi­
cated, (1974) (current Supp.RSA 630:3 1985),version at further
reinforces our punishview that the ofintent the latter statute is to
defendants who kill in sprees.the course of their drunken The intent

statute, believe,of the latter protectwe is to individuals from
by punishingdrunken drivers defendants whose behavior results in

view, plain meaningdeath. This when combined with the of the stat­
ute, multiple charges may broughtindicates to us that be when

multiplethere are victims. The convictions and sentences are
affirmed.

Affirmed.

All concurred.


