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express opin-noWepaid the defendant.tocommissionof thereturn
claim, for furtherremandandthis contractualmerits ofion on the

this decision.withproceedings consistent

and remanded.Affirmed

concurred.All.
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Merrill, Isaac,Stephen attorney general (AndrewE. L. assistant
attorney general, bybrief),on the for thebrief State.

defender,appellate Concord, byDuggan,James E. of brief for the
defendant.

Johnson, defendant, Smith, by grandJ. The was aJon indicted
jury April (84-674,in 84-676)1984. Three andindictments 84-675
charged aggravated assault,the defendant with felonious sexual

charged(Supp. 1983),RSA (84-677)632-A:2 and one the defendant
degree assault, (Supp. 1983).with second He was con-RSA 631:2

chargesaggravatedvicted (indict-on two felonious sexual assault
84-676) yearments 84-675 and and to tosentenced consecutive 3 7

terms of simplehard labor. The ofdefendant was also convicted
assault, (Supp. 1983),RSA 631:2-a sentencedand to serve twelve
months in concurrentlythe ofhouse correction with the sentence

guiltyrendered in He was84-675. found not on one of the indict-
aggravated(84-674)ments of (“penetration”felonious sexual assault

“object,” 632-A:l,with an V(e) (Supp. 1983)).RSA
appeals charges aggravatedThe defendant his onconviction of

questionfelonious sexual assault. The before isthis court whether
Superior (Flynn, denyingthe J.)Court inerred the defendant’s

quashmotion to ofone the onindictments which he was found
guilty. below,For the reasons set forth we affirm.

followingThe events led to the defendant’s arrest and conviction.
1984,February 10,On the defendant and two friends arrived at 6

approximately victim,Cross Street in atNashua 2:00 a.m. The who
asleep address,apartmentwas on ina couch an at that toawoke the

defendant’s and inknock let the anddefendant his friends. The vic-
tim testified of companionsthat one the defendant’s chased another
person, sleeping apartment,who had apart-been in the out theof

knifepoint. incident,atment After that the defendant hit the victim
in the face with a cane performand forced him to onfellatio the

Later,defendant. againthe defendant demanded thethat victim
fellatio,perform in onlybut this instance the defendant used threats

of force. In both instances the victim submitted to the defendant and
Thereafter,committed the sexual acts. the victim was able to leave

apartment.the He went to reporteda friend’s house and the inci-
police.dents to the
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preserveto the issue ofargues defendant failedthat theThe State
thus,and, precluded fromwassufficiency of indictment 84-675the

reviewing court onrecord of the lowerraising appeal. In theit on
preservedproperlythe defendantquash, we find thatmotion tothe

appeal.issue forthe
dismissed,only indictment beappeal requests that onethisWhile

one of the defendant’sindictments sincetwo of thewe must discuss
quash two of theis thatarguments support his motion toin of

indictmentsidentical. The twoso similar as to beindictments are
assault, and 84-676. Eachaggravated 84-675felonious sexualare for

out below:is set
10,February in the defend-Nashua1984][84-675] “[0]n

engage penetration withinpurposely sexual [theant did
actor, Smith,fellatio, coercedwhen the Jonvictim], to wit:

victim,..., upon byperform him threaten-to fellatiothe
the victiming physical the victim andforce onto use

abilitypresent to executehad thethat Smithbelieved Jon
that threat.”

10,February the defend-in Nashua1984][84-676] “[0]n
penetration withengage inpurposely sexualant did [the

actor, Smith,fellatio, coercedwhen the Jonvictim], to wit:
threatening physical forceby to usethe victim to submit

hadvictim, the actorbelieved thatand the victimon the
threat,ability to wit: Jonpresent to execute thatthe
said, on,face, let’sthe and “Comehit the victim onSmith

in a threaten-his caneraisedhave it” and then Jon Smith
“Now,” coercing theing and saidfashion to [the victim]

perform upon thefellatio said Jon Smith.”victim to

quashtrial, “either of themoved toBefore the defendant
theyground did notthe thatindictmentsabove-enumerated [on

against him with sufficientthe accusationsproperly inform ofhim]
adequately prepare for trial.” The testpermit him todifferences to

I,partsufficiency in article 15 ofindictment is foundthe of anfor
the con­court has construedHampshire Thisthe New Constitution.

require the defend­provision an indictment to “informtostitutional
charged specificitywith sufficienthe isof the offense for whichant
prepared and so that he isbe to meetknows what he mustso that he

againbeing put jeopardy for the same offense.”inprotected from
1170, (cita­Cote, 514, 519, (1985)493 A.2d 1174v. 126 N.H.State

Thus, whether the indictmentsomitted). must determinewetions
charges preparehim toand enableddefendant of theinformed the

Further, the defendant waswe must determine whethertrial.for
jeopardy.protected doublefrom
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allege,juryThe two as read to the both as theindictments
victim,argues, date, place,defendant the same and as well as the

necessary aggravatedelements of felonious sexual assault. How­
ever, alleges actuallyone indictment that the defendant hit the vic­

per­intim the face and then continued to threaten him while he
act, allegesformed while the thethe sexual other that sexual assault

place merelywhen the thetook defendant “threatened” victim with
defendant, therefore,physical arguesforce. The that due to lack of

specificity, constitutionallythe indictments are deficient. The thresh­
meetingforold the constitutional standard outlined above is a

requirement necessarythat an indictment state “all of the elements
Cote,constituting 519,suprathe offense.” State v. at 493 A.2d at

(Citations omitted.) 625:11, (1974).1174. See RSA III theSince
claim, find, anydefendant did not and we do not that essential ele­

lacking indictments,ment was in the we hold that the defendant
adequately againstchargeswas ofinformed the him.

addition, regardingIn we address the defendant’s concern
Const, I,jeopardy. pt.double See N.H. art. concern16. His is that

allegedthe victim a third act of fellatio for which he was not
arguesindicted. The (84-675defendant that the above indictments

84-676) imprecise,and are so ifthat he were to indictedbe later for
alleged act,the third he bewould unable to tell whether it was that

alreadythird act or one for which he had been indicted con­and
Thus, asserts, subjectvicted. he jeopardy.he would be to double We

argument persuasive.do not find this to be The chose toState indict
the on ofdefendant two acts fellatio and cannot now reindict forhim

alleged Lordan, 479,this third act. State v.See 116 N.H. 363 A.2d
(1976) (when guiltypleads charge201 the defendant to one of multi­
chargesple arising single transaction, may precludea itfrom

prosecution remaining chargeson the may expresslyif that be or
reasonably implied agreementan Thus,from with prosecutor).the
we can see no in jeopardycircumstance which doublea situation can
arise.

conclusion,In we find no indication on the record thethat
actually prejudiced preparations bydefendant was in his trial these

chargesopportunityindictments. He had toan review the before
opportunitytrial. He also had the to review the inindictments more

detail after the trial particu­court ordered the State to file a bill of
lars with the indictments. “The test notis whether the information

certain,”comprehensivecould be more onlyand but whether the
requirementsindictment specificitymeets the basic of and fair

Merski, 901, 914, 710,notice. State v. 121 N.H. (1981),437 A.2d 718
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omitted). These indict­(1982) (citationsdenied, 943cert. 455 U.S.
denial theAccordingly, trial ofthe court’sthe test.have metments

quash is affirmed.tomotion

Affirmed.

concurred.All


