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Concord, by orally, proChapman, brief andL. of se.William

Smith, (Richard Upton onUpton, of F. the& ConcordSanders
orally), Hampshire Association.for the Barbrief and New

Manchester, brief,a., by inintervenorsJoseph of asA. Millimet &
support petitioner.of

Concord, Spellman, of Con-Lynn, &of and RansmeierRobert J.
support ofa.), inas intervenors(Josephcord S. Ransmeier &

petitioner.

Johnson, JJ.,Brock, concur).(with whom Souter and TheJ.
original jurisdic­Esq.,Chapman, invokes theL.petitioner, William

Sup. directing11,court, requesting aninCt. R.tion of this order
complyAssociation)(the toHampshire Bar Associationthe New

to itsthe limitations asand withof its constitutionwith the terms
by the Newplaced upon In relegislative itactivities Unification of

Bar, 260, (1968) In reand Uni­Hampshire 248 A.2d 709109 N.H.
204, (1972).Bar, TheHampshire A.2d 600112 291N.H.Newfied

requests enjoin fromwe the Associationpetitioner specifically that
legislationactively reform”continuing oppose the so-called “tortto

currently pending the General Court.before
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9,January 1986,On the Board of Governors of the (theAssociation
Board) bills,oppose collectivelyvoted to several known as “tort

legislation.reform” comprise package provisionsThese bills a of
designed change proceduralwhich is to and substantive tort law as

rights personsit affects the of injuriesto recover for their and also
attorney-client relationship generally.the petitioner requestedThe

reconsideration of in January 23,that vote a letter dated and was
Januarynotified on 30 that the Board had done so and had voted to

opposing legislation.continue the He petitionthereafter filed his
Februarywith this court on 5.

We procedural challengesconsider first the Association’s
petition.to opinionthe AttorneyWe are of the Chapman’sthat

request for reconsideration was sufficient to exhaust his administra­
tive remedies in if positionthat the Board reaffirmed its on the tort

package, unlikelylaw it would have special meetingbeen to call a of
the permitAssociation as a whole or to a partyAreferendum. is not
required pursueto administrative remedies when to do so would
likely be delays mighta useless act and inresult that make his or

HampshireWiebusch, 5her claim moot. Practice,See R. New
Civil Practice and Procedure (1984).2083 petitioner pre­§ The —

grievance Board, therebysented his affordingto the opportuni­it an
ty position,to reconsider its and to alter it if the BoardfelTcom­
pelled addition,to do so. In petitioner pfeieñEéd~hiswe find that the
views to the specificityBoard with sufficient Tor usNcTreach the
merits of his claim. AboodSee v. Detroit Board Education 431of

209, (1977).U.S. 241
petitioner arguments support position.inThe makes two of his

First, argues authority decidinghe that the Board exceeded its in to
oppose legislation legislature.tort revision thebefore The Associa­
tion, asserts, legislative by provi­inhe is limited its activities the

by decisions of Isions of its constitution and this court. Article of the
Association shall confineAssociation’s constitution states that “[t]he

toits activities before the General Court those matters which are
directly justice; compositionof therelated to the administration and

courts;operation practice legal profession.”of the the of law and the
petitionerN.H. Bar Assn. Const. art. I. The claims that the Associ­

of, byin fact ination has violated this standard the and the manner
manifested, legislationoppositionwhich it has its to the at issue

here.
purposesThe of the Association

improve justice;“are to the administration of to foster and
conduct,high integrity, compe-standards ofmaintain

public part engagedtence and service on the of those in
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law; safeguard proper professionalthepractice of tothe
Bar; provide a forumof the toof the membersinterests

practice ofsubjects pertainingof to thefor the discussion
thelaw, jurisprudence and reform andscience of lawthe

continuingpublic; carryBar to on aof the to therelations
education,program legal to encour-of and andresearch

Bar;among to theage of the allcordial relations members
legal professionpublic responsibility of theend that the

discharged.”may effectivelymorebe
V, 4Id. Article section states:

meetings Board of Gover-“Between of the Association the
Association,governing body of andnors shall be the the

power authority performto allshall have the and do and
might do orfunctions the Association itselfacts and which

Supremeperform, not with the Rules of theinconsistent
By-laws anyCourt, or withthis Constitution and the

bytaken the Association.”action
confronted,V, then,Id. at sec. 4. The issue with which we are isart.

oppose tort iswhether the Board’s decision to reform “inconsistent”
uponpowers authoritywith the and conferred the Association.

260,Bar,HampshireIn In re the N.H.New 109 248Unification of
709, recognized constitutionality ofA.2d divided court the an inte-a

years.grated periodordered of Inbar and a trial unification three
opinion, majority recognized opponentsits the the concerns of to

integrated legislationpositionsthat an could take onunification bar
concerns,pending responseInbefore the General to those theCourt.

court stated that

recognizesAssociation’s of thisbrief that because“[t]he
prerogative of the ‘officers leadersunified Bar and other

obligation respectcircumspecthave an to more in tobe
clearly“political” ofissues that are not within the realm

justice.’ opinionthe administration of . . . are of the[W]e
that a unified Bar . . . confine in thisshould its activities

legislation dealing jus-sphere to with administration of
tice, courts, law,operation practicethe of the andthe of

legal profession....the
expressed beingThe views in those domains those of the

attorneyorganization, an is to voiceindividual still free
any anysubjecton inhis own views he wishes. ...manner

thereto,In ifaddition the activities of the unified Bar
substantially previouslydeviate the fields men-from

tioned, member, thereof,groupan individual or a can
always judicialseek relief.”
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266, (citationsId. omitted).at 248 A.2d at 713
bar,In this court’s later decision to continue unification of the

qualms expressed Grimes, J., majorityover in the dissent of a of the
court, clearly intending permissible legislativeto set limits on the

Association, that,emphasizedactivities of the purpose“there is no to
engage purely partisan legislature,in matters before the but rather
to confine the activities of the to ‘par-association issues related to the

competence’ lawyers.”ticular interests and of In re NewUnified
Bar,Hampshire 207,112 (citationN.H. at 291 A.2d at omitted).601

resolving us, beginIn analysis bythe issue before we our
delineating spectrum along legislativea which the activities of the

conceivably purelyAssociation could partisanfall. At one end are
issues, upon qua maywhich the Association Association not take a
position legislature. example,before the For the Association could

position repealnot take an official on a bill to the so-called “anti­
CWIP” law. At the clearlyother end are matters which affect access

public throughthe legal profession,of to the pro­courts the such as
posed contingent fees, 329-FN,limitations on see uponHB and

may quitewhich the Association legitimatelytherefore take a col­
position.lective spectrum easilyThe ends of the are more defined

point marking legitimatethan the within it the lobbyinglimit of
activity. magic phraseNo word or or fullyeven discussion will

problem presented.resolve the principlesWords and are not self-­
limiting by very They requiretheir interpretationnature. and
application meaningfor their to become clear. But an exercise of
judgment always necessarywill be when an individual case comes

generallyclose to the more defined limitation.
Moreover, bywe note that it must be understood the Association

integrated qualitativelythat a unified or bar is different from a
voluntary Quite obviously,bar. distinction between the twothe is

membership compulsory, membershipthat in the former is whereas
effect,voluntary. liberty resignin the latter is In one is not at to

bar; by doing so, privilege practicefrom a unified one loses the to
law.

result, resorting opportunitiesAs a other than to whatever are
dissent, only effectively openavailable for internal the avenue to the

attorney posi-who wishes to disassociate himself or herself from a
by publicly express per-tion taken the unified bar is to his or her

contrast,opposition position. By dissentingsonal to that a member
voluntary may resignof a bar association either from the association

both,opposition position,his or her to its as cir-openly orexpressor
may Thus,cumstances warrant.

leadership“the of the bar would be wise to remember that
bar, voluntary bar,the bar is a ‘unified’ not a and that a
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differentfunctions andlimitedhas moreunified bar
voting forvoluntary Beforebar.aresponsibilities than
of the barany project, the leadersany expenditure or

they justify thatcanwhetherask themselvesshould
obligation of allprofessionalexpenditure project as aor

appropriate for aprojectexpenditure orlawyers. An
necessarily appro-lawyers notvoluntary of isassociation

priate for a ‘unified’ bar.”
xxxix,xix,Bar, 112 Wis.theReport to Review Statethe Committeeof

J., concurring).544, (1983) (Abrahamson,N.W.2d 555334
argument, constitu­a federalpetitioner’s secondtheIt is here that

that, taking positionby aclaim, relevant. He assertsbecomestional
righthis to free­violatedpackage, Association hastort theon the

“rights underof conscience”speech terms hisand what hedom of
I, XIV;Constitutions, amends.Const.U.S.the Federal and State

rightI, 1985). federalpt. (1970), (Supp. The4 22arts.N.H. Const.
“negativecategory firstknown aspartis of thatthat he asserts

rightmay to be freerights,” as thewhich be definedamendment
and ... to“government [compelling to associateactionfrom one]

Bar,expression.” v. 418Falk Stateparticipate in certain forms of
504, (1983), cert.270, n.12, n.12&& 342 N.W.2d 507Mich. 282-83

Gaebler, Firstdenied, also Amendment Pro­(1984); see105 S. Ct. 315
Association,ExpressionCompelled andAgainsttection Government

995, (1982).B.C.L. Rev. 995-9623
integrated,outset, constitutionality of thewe note that theAt the

unified, theIn addition to the fact thatbar is not at issue here.or
impressivehistory one ofsince its creation isof the unified bar

State,lawyerspublic of ouraccomplishment to andand service the
unlikely bychallenge the moreof such a is made allthe success

Supreme thisCourt and court.decisions of both the StatesUnited
Donohue,Lathrop (1961); re thev. InSee 367 U.S. 820 Unification of

712;Bar, 264,Hampshire see alsoat 248 A.2d atNew 109 N.H.
Note, LathropProscriptions Integratedon the Bar:First Amendment

939,Re-examined, (1980). The Asso-v. Donohue 22 Ariz. L. Rev. 940
maintainingplayed upgradingin and theciation has a crucial role

lawyerquality Hampshire.of the bar in The referral networkNew
to,availability of, lawyers in thishas increased the and access State.

exemplary,public information efforts have beenIts education and
continuing amongprogram var-its education is the best. Theand

procedur-provide andious committees of the Association substantive
both to bar and to the courts. of the baral assistance the Unification

successes,may we confidentnot be the sole reason for these but are
contributingplayedit has a substantial role in to thesethat

accomplishments.
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argumentgravamen petitioner’sof the federal constitutionalThe
bylegislative activityis that this the Association is unrelated to the

legitimate promoting and ethi-Association’s aim of “the educational
improving qualitycal standards of the Bar to the end of the of the

legal State, anypeople of refer-service available to the the without
political process[,]” Lathrop, supra 843,ence to the at and violates

petitionerthe first amendment. The compellingasserts that no
governmental by allowinginterest is served the Association to take

position against legislation.a in favor of or this tort See Arrow v.
Dow, 458,Supp. (D.N.M. 1982). Further, argues,544 F. 463 he even

taking position byif the of a reformon tort the Association serves a
compelling interest, rightsState his first amendment are still vio-

throughlated because that interest could be served less drastic
means, appearancesuch as the of Association members before the
legislature, individually voluntary groupseither or as members of of
attorneys, representativesand not as of the Association.

petitionerThe constitutional claim is athat the raises serious one.
Rico,Colegio Abogados Supp.v. de de F.See Puerto 546Schneider

1251, 1261-62 1982). the delicate balance between(D.P.R. It involves
rights organizationspeech ofthe free an individual and those of an

such,required onlyof which he is to be a As he hasmember. limited
input legislative bypositionsinto taken the Association. Nonethe­
less, organization,whatever his level of influence within the the

protest, withdrawal, openmost extreme form of is not to him. On
hand, requiring partthe other silence on the of the Association

pose prudential questions. problemwould serious weThe face is
weight substantial,properhow to accord to each and in this case

conflicting, interest.
Lathrop, Supreme upheldIn the States Court the constitu-United

associations,tionality integratedof didState bar but not decide
bypositions espousedwhether a dissenter from the such an associa-

constitutionally compelled positionstion could be to finance those
through Lathrop,paymentthe of dues. 367 at 847-48. In laterU.S.

concerning arrangements wherebyagency shop employeecases an
required her,representingunion himis to contribute dues to the or

it,requiredbut is not to be a formal member of the Court held that
constitutionallyemployees could not be forced to contribute dues to

ideological see,bargaining, e.g.,to collectiveactivities unrelated
Abood, 431 at More recent federal cases have centeredU.S. 234-35.

adequacy procedural designedaround of schemes tothe deal with
see, Clerks,problem, Railwaye.g., (1984).this Ellis v. 466 435U.S.

However, argues strenuouslypetitionerthe here that dues abate-
suggested by Supremement of the sort the inUnited States Court

cases, see, Street, 740,shop e.g.,various union Machinists v. 367 U.S.
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remedy the Associationinadequate because(1961), is an774-75
legislativeengage complained activ-in the ofstill be able towould

sought by petitioner an order forbid-ity. the is thereforeThe relief
actively opposeding to tort reform.the Association

Supreme Court decidedthat once the StatesWe note United
problem and the maintenancethe elimination of the free riderthat

justifysufficiently important the allowance ofpeace toof labor were
agreements,agency shop could not beor but that dissentersunion

ideologicalfinancially posi­compelled support promotion ofto the
remainingonlythey opposed, issue was howtions to which were the

contrast, greaterremedy. Byappropriate we have ato fashion an
greater responsibility us because ofand a in the case beforefreedom

authority regulate legal interpretingprofession. In lan­our to the
describingguage purposes,its wein the Association’s constitution
recognize negative firststandard which will at once thecan craft a

rights dissenting members and achieveamendment of Association
Thus,consistency responsibilities.with the Association’s core we

upon constitutional obli­base our decision in this case our inherent
infringement,gation infringement, risk ofto avoid and the serious

Moreover, onlywe believe notof first amendment liberties. because
authority in itsthat the Association has exceeded its constitutional

reform,present opposition to tort but that fairness to its Board
requires given guidancespecific in the of whatthat it be more area
legislative permissible,before Court are weactivities the General

guidelinesopportunity promulgate inchoose to take this to clearer
this area.

court, powerThis in exercise of its inherent constitutional tothe
law, integrationregulate practicethe of of the bar andordered the

continuing supervisory authority andretains over the Association its
Bar,activities, Hampshiresee In re the New 109 N.H.Unification of
authority,of that263-64, In the exercise248 A.2d at 711-12.at the

obligated interpretcourt is to limits on bar activities so as tothe
preclude infringementfirst that would result if thethe amendment

positions scopeAssociation were to on issues outside the of thosetake
lawyers belongresponsibilities justify compellingthat to to it. The

withinline that we draw below is intended to divide issues that are
scope objectives, posi-and on which officialthe of the Association’s

abridge negative rights,tions first from those thatno amendment
objectives, official comment would riskfall outside those such that

infringements.first amendment

observations,preliminary willthese we endeavor toGiven
clearly which shoulddefine more than we have before the standard
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govern the Association’s activities before the General Court. In view
special bar,of the Association’s status as a unified we conclude that

requireconcerns for first amendment liberties a narrower view of
permitted legislativeits activities than the Association has taken.

Hence, the Association should limit its activities before the General
directlyCourt to those matters which are related to the efficient

judicial system;administration of compositionthe operationthe and
courts; education, ethics,of the and competence, integritythe and

regulation, body, legal profession.as a of the oppositionThe Board’s
to tort revision as a whole is not within the mandate of the Associa-

essence, interprettion’s phraseconstitution. In to the “administra-
justice”tion of in broadlythe Association’s constitution as as the dis-

anysenters do legislativewould be to eliminate limitation on the
Association,activities of clearlythe where one was intended.

We circumspectionbelieve that is the watchword to be
byobserved reasonablythe Board. arguedWhere it can be that an

issue scope authority,is outside the of its the Board should take no
position on the matter. unanimityWhere substantial does not exist
or is not known to whole,exist within particularlythe bar as a with
regard affectingto issues self-interest,members’ economic the
Board should exercise bycaution. Positions taken the Association
and its carefullyBoard should be tailored and limited to issues
clearly within the Association’s course,constitutional mandate. Of
nothing prevents officers and members of the appearingBoard from
before expressthe General individuals,Court to their views as as

voluntarymembers of representativesassociations or as of clients.
Application specificof this provisionsstandard to of the “tort

packagereform” help clarifywill scope.to example,its For the
in capacityBoard its properlyofficial support opposecould or the

following measures: creation of an enforcement mechanism for
rights (SB promulgationof 78);contribution of quali-standards for

expertfication of (HB 329-FN);witnesses periodiccreation of a
payment scheme for damagescases in which future are found to

$50,000 (HBexceed 329-FN); and the allowance of double costs
where clearlythe court finds that an action is By(HB 338).frivolous
contrast, positionthe Board should take no on followingthe matters:

rightestablishment of a substantive of (SB 78);contribution allow-
ance of limited employerscontribution (SB 78);from creation of
ceilings municipal liability damageson and for non-economic losses
(SB 78); and negligenceestablishment of standards for actions
against public employees arisingentities and “pollu-from so-called

(SB 78).tant incidents”
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enjoin­Although requests we issue an orderpetitioner that
exceeding inthrough its mandateing its Board fromAssociationthe

appropriatereform, relief eitherdo not find suchopposing tort we
v.case. O’Neilnecessary of this Seeunder the circumstancesor

168, v.165, (1974);Thomson, 155, Tirrell316 A.2d 173-74114 N.H.
642,532, 641, aff’d,Johnston, 530, 533293 U.S.N.H. 171 A.86

(1934).
ordered.So

Souter,Johnson, J., concurred; J., specially; Batch-concurred
part.elder, J., King, C.J., inpartin and dissentedand concurred

J.,Souter, concurring: join opinion for theI in Brock’sJustice
court, why disagree Batchelder’sexplainI wish to I with Justicebut

todissenting opinion. intendedin this courtHe concludes that 1972
approved Ilobbying it articleall of the in issue here whenauthorize

constitution, topermits the Associationof whichthe Association’s
legislative activity directlyengage . . related to thein on “matters .

lobby-justice.” theof He also concludes that none ofadministration
rights dissenting members,ing evenviolates the first amendment of

though legislative part by compulsoryare financed inthe activities
acceptdues. I am unable to these conclusions.

explain disagreement, emphasizeTo the it is to some of theuseful
give bypresented petitionthis tofacts that rise to the issue and

disposition.the onsummarize first amendment law that bears its
by requiringthis court the the Bar allWhen ordered unification of

lawyers Association,practicing membershipmaintain in the itto
languageapproved following inthe I of the Association’s con­article

stitution: “The Association shall its activities before theconfine
directlyGeneral Court to those matters related to thewhich are

justice; operationcompositionof of theadministration the and
courts; practice legal profession.”the of law and the In reSee Uni­

Hampshire Bar, 204, (1972).New 112 N.H. A.2d 600291fied
authorization, limitation,Subject to this and the takesAssociation

positions legislative by of ofofficial on matters vote its Board Gov-
ernors, following Legislationa recommendation of the Association’s

position, legis-itsCommittee. Once Association has taken such athe
legislatorsactivity may lobbying, urging into votelative include or

thoughposition,with official even the Associationaccordance the
legislature positioncandidly acknowledges notto the that its does

necessarily reflect the views of all its members.
year, appropriatedcurrent theIn its fiscal Association has

$15,000, revenues, activitysupportor 1.4%of for of theits the before
Duringlegislature, paid lobbyists representand retained to it.has

legislature,present lobbiedthe session of the the Association has
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against of thatelements several bills have been described collec-
relating revision,tively as to tort orreform the features of which are

specifically majority opinion.indescribed the
petitionerThe is a ofmember the Association. He claims that

financing lobbying againstthe Association’s tortthe revision bills
portion compelled paywith a of the he isdues that to violates article

constitution,I of the Association’s as well as own firsthis amend­
rights, applicable throughment here the fourteenth amendment.

Although petitioner specifically identify objection­the does not the
lobbying position,ofable elements the Association’s official I believe
indicatingpetitionit is toreasonable read the as sufficient dis­

agreement subjects by lobbyingon the effortsaddressed to warrant
Education, 209,our review. Abood v. BoardSee Detroit 431 U.S.of

Donohue,(1977); Lathrop 820, (1961) (without236 v. 367 U.S. 845cf.
identifying points disagreement,of first amendment issue inade­
quately framed).

case, identifyimportant, anyin toIt is the issueexact that the
petitioner petitioner challenge appearanceThe does notraises. the

committees,legislative providedof the Association’s officers before
they purport espouse positionsthat notdo to official on behalf of the

improperAssociation. He does not claim that it would be for the
provide legis-Association to informational or technical toassistance

provide by speciallative committees or to facilities for use commit-
engaged drafting legislation.intees Nor does thathe claim the lob-

bying question rightsin would firstviolate his amendment if it were
part When,supported by compulsory therefore,not in his dues. the

“lawyers uniquely qualifieddissent observes that are to advise” the
legislature bills,subjectsabout the of the tort itrevision does not

petitioner petitioner objectsaddress thatthe issue the raises. The to
dues,by involuntaryscope lobbyingthe supportedof the his not to

activity bylegislative unsupportedorneutral advice to his manda-
tory contributions.

scopeplaces legitimate ofAlthough petitioner the thethusthe
issue,lobbying in we resolve thatcannotAssociation’s activities

languageby looking Isimply in article of the Associa-issue to the
apparentpermits.tion’s to see it This is from aconstitution what

languagereading portion upon whichof of the I the dis-that article
relies, legislative to “matters . . .sent confines activitieswhich

directly justice.....”to of While thisrelated the administration
lobbying, say,language sufficiently prohibit onbe to awould clear

sufficientlylegislature,proposal it is not definiteto therestructure
provide have to decide whether the Asso-to a clear answer when we
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fees,contingent to limitlobby ormay proposal to limiton aciation
suffering, provide forpain to contributionorfor andrecoveries

very generalof thejoint is so becauseThistortfeasors.between
policy limitingexpress ofemploys itsin order toarticle Iterms that

Althoughlegislative activity. thescope the Association’sthe of
organic setintended to suchgenerality appropriate an charteris for

manyfuture, language providelong does not clearpolicy thefor aa
questions mustquestions. The to suchanswersanswers to detailed

interpretfollow, rather, principles employwe to thethatfrom the
Consequently, has bepolicy the issue before us togeneral statement.

languagequoted permits,question thephrased, not as a about what
interpretedlanguage oughtquestions tohow that beas aboutbut

applied.and
among might to inter-principles that inform our effortstheChief

bylanguage comprised theapply I are thosepret and the article
amendment, petitioner’spetitioner Ifwhich relies. thefirst on the

least,taken, must,is we at the followfirst claim wellamendment
interprettowhen how andfirst standards we decideamendment

majoritylanguage opinionapply general I. The restsof articlethe
sound, judgedpetitioner’sthe the claim is whenon conclusion that

bills,to elements of the tort reform while thewith reference some
opinionmajorityno violation. Thedissent finds first amendment

construingaccordingly upon infirst amendment standardsrelies
language lobbying, per-dissentlimits while thethe article I that

calling application ofpolicyno for the suchfirstceives amendment
majority opinion isin that the correctlimits this case. I conclude

the is mistaken.and dissent
reject membershiplawyer’s or toin to chooseA interest freedom

parallels employee’s interest in freedom toin a bar anassociation
belong Railway Employes’to labor union.decide whether to a See

Hanson, 225, (1956);Dept. Abood v. Detroitv. 238 Board351 U.S. of
Street,n.10; 740,Education, 217 Machinists v.431 U.S. at 367 U.S.

P.R.,Romany Colegio Abogados (1stde de F.2d(1961); v. 742 32749
Dow, (D.N.M. 1982). Although1984); Supp. 458Cir. Arrow v. 544 F.

subject protection,of is to first amendment anthe interest each
may by shop agency shop agree-employee compelled orbe union

union, fee,join pay inments to a or to a union’s service order to
counterbalancing public interest in collectiveserve the effective

bargaining Railway Employes’ Dept.and contract administration. v.
lawyer may compelled join paysupra. A be toHanson likewise and

into a order to render the associationdues unified bar association
fostering efficiency legal systemintegrity in thein andeffective

Donohue, 843;public. Lathrop v. rethat the 367 U.S. at Inserves



36

Bar, 260, 263-64,Hampshirethe New 109 N.H. 248Unification of
709, (1968).A.2d 712

powers agencyThe of shopthe union under such closed or author-
ity, powers association, unlimited,and the of the unified bar are not

justification overriding personalhowever. The for first amendment
onlyinterests extends so far as the need to serve the counterbalanc-

ing public Education,interests. Abood v. Detroit Board 431 U.S.of
employees agency shop “may constitutionallyat 234. Thus in pre-an

spending partvent the requiredUnion’s a of their service fees to
politicalcontribute to express politicalcandidates and to views

bargainingunrelated to its representative.”duties as exclusive Id.
compulsory organizationWhen the polit-uses dues or fees to finance

ideological reasonablyical or activities that are not related to the
responsibilities justify compulsion join, infringesthat the to it on the

rightsfirst organiza-amendment of members who dissent from the
positions. reasoning,tion’s Id. LathropOn this neither nor our own

orderingdecisions investingunification can be read as a unified bar
authorityassociation with unlimited membershipto use income in

lobbying any purpose majorityfor membershipthat a of the believe
See,appropriate. e.g., Romanyto be Colegio Abogadosv. de de P.R.

supra; supra.Arrow v. Dow
specificTo understand the limitations on a unified bar associa-

authority dissentingtion’s to use a member’s income to finance its
legislative activity, Lathrop,we must look to which contains the

Supreme discussion, far,United States Court’s definitive thus of the
responsibilities objectives justifyand compulsorythat bar associa-

membership. againsttion challenge,As the first amendment the
Court found that

purport practicein and in“[b]oth the bulk of State Bar
activities function,serve the or at least so [the State]
might reasonably believe, elevatingof the educational and
ethical standards of improvingthe Bar to the end of the
quality legalof people State,service available to the of the

anywithout political process.reference to the It cannot be
legitimatedenied that this is a policy.”end of state

Lathrop, (footnote omitted).367 U.S. at 843
clear, then,It is politicalthat “without process”reference to the

Lathrop justifyingholds objectivesthat the promotioninclude of
competence integrity bar,and within the as improvethe means to

quality legalthe of public.services available to the
Although holdingthe Lathropof limited,is thus it would be a

denymistake anyto that significance.the case has further To be
sure, the judgmentCourt legitimatereserved on the scope of a uni-
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dissenting expense,lobbying a member’satfied bar association’s
somethingDonohue, to beLathrop But there isv. 367 U.S. at 844.

lobbyingdescription that had beenof thefrom the Court’slearned
by in that The Court notedthe association involved case.carried on

legislature onthe athe had lobbied before Statethat association
organizationaffecting judicial quality, andvariety courtof bills

ranging requirements forjurisdiction, matters fromand technical
curtesy.recognitionrecording conveyances of dower and Id.to the
usingplurality that com-of the Court had consideredat If the837.

lobbying subjects would violate anpulsory dues to finance on such
rights, tofirst it is difficultoccasional dissenter’s amendment

held, appellantso for thethat the Court would not havebelieve
holding.clearly sought that at leastbroad I infer from thissuch a

objectiveslobbying thought promotetowassome of the described
then, objectivesjustify probable,It is that suchunification.that

improvement quality ofin the of the bench as well as theinclude
bar, procedures bydevelopment processes which citi-the of andand

legal system to enforce substantive law andzens have access to the
objects privateof transactions.the

significance Lathrop way.thisI summarize the ofwould therefore
objectives justifying include thea unified bar associationThe

among lawyersencouragement competence integrity andof and
legal judicial sys-judges; provision publicthe of access to the and

tems; development of to secure andand the efficient mechanisms
recognized transactinglegally rights ofenforce and the intentions

parties.
Abood, maya use the dues of a dis-Under unified bar association

legislativesenting lobbying proposalto finance on a rea-member
sonably any objective.promotionrelated to the of such The conclu-

otherwise, however, proposal wouldsion must be when the affect the
legal rights obligations, distinguishedsubstantive content of and as

process procedure by rights obliga-from the and which such and
light presentintions are enforced. It is this that we must assess the

petitioner’s first amendment claims.
petitioner claimingI believe that inthe is correct a first amend-

violation, analysis examplement as will be seen from the of one
among many proposals bills,from the included in the tort revision

proposal monetary damages pain sufferingthe to limit for and to
$250,000. enacted, proposalSenate bill If78. this would in some

verdicts, companies’ pay-outs,affectcases insurance and the amount
plaintiffs’ lawyers’ economic,consequencesof fees. Its would be and

they unequally lawyers. proposalwould fall on both clients and The
policy, properraises basic substantive issues of social about the
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legislativeinjury properscope compensable about the use ofof and
liabilitypower apportion risk and limit for harm.to

significance proposal,Despite there is no reasonthe social of the
integrityany effect on theto believe that its enactment would have

anycompetence there obvious reasonor of the bar or bench. Nor is
courts, by limitingto the theto believe that it would affect access

Nor,injury finally,willingness lawyers personalof to take cases.
recog-modify employed legallyto securewould it the mechanisms

rights.nized
would, however, very right to recoveraffect the substance of theIt

injury, by particularproviding matter of law that one ele-for as a
highly $250,000.injury than Con-ment of could not be valued more

legislaturesequently, appears towhen the Association before the
position proposal, notexpress on the merits of that it isan official

acting discharge justifyresponsibilities that the limitationto those
interests, and a dis-of an Association member’s first amendment

moneysenting may compelled to contribute tomember not be
lobbying.finance such

course,majority opinion, of the tortThe of lists other elements
may ground first amendment claims on the factsrevision bills that

however, enoughpresented example,to us. This one is to demon-
petitioner’s first amendment claim has andstrate that the merit

applied interpretingthat first amendment standards must be when
Association’s constitution.article I of the

First,Against analysis, responses.offers three thethis the dissent
impliesdissent as a threshold matter that there is no need to resort

relatingany interpretive principles in order to decide whetherto
“directly justice” broadlyof should be readto the administration
enough lobbyingpermit of tort revision bills.to on the features the

suggests passed,if bills are the administrationThe dissent that the
significantly,justice simplywill have been altered because theof

subject law and the law will have beenof tort revision is the
changed.

First,counts, it fails toreasoning however.on twosuffersThis
portiongenerality of the Associa-conceptual of theappreciate the

here; simply passes over theitin issuethat istion’s constitution
broadly.language be read soquoted shouldthequestion whether

ignoresterms, reasoning distinctiontheSecond, thison its owneven
thatjustice content of the lawand theofthe administrationbetween

administered, Lathrop, and one which theimplicit ina distinctionis
If, indeed,patently to observe.question intendedlanguage in was

“directlyipso relatedchange wereany in substantive lawthe facto
been no rea-justice,” there would haveof thento the administration

I, Associa-language in because thequoted articletheson to include
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mightlobby virtually any bematter thatcould on substantivetion
litigation. reality, expansive would read thesubject In this viewto

I,right first amendment vio-quoted out of article and thelimitation
ininevitably be redressed otherwould result wouldlations that

Dow,See, Supp.e.g., F. 458.forums. Arrow v. 544
majority analysisresponses to theThe dissent’s second and third

arguing is of noof that the first amendmenttake the different tack
here,interpretive significance no first amendmentbecause there is

against findingargumentviolation on the facts of this case. The first
balancinginfringement analysis, fora first amendment rests on a

Abood,authority in Ellis v.which the dissent is in andbelieves there
Broth, Clerks, (1984).Ry., TheAirline and S.S. 104 S. Ct. 1883of

“significantpetitioner identified nodissent asserts that the has
rights, weighed againstinfringement” on his first amendment to be

“obtaining judgmentcompositein of the bar”the State interest the
bills,pending consequentlyon that there is nothe and concludes

using lobby,petitioner’s tofirst amendment violation in the dues
objection.over his

argument, submit, placeThis I rests on a mistaken view of the of
balancing analysisa in this first context. Hanson andamendment

Lathrop applied balancing analysis theyeach a when held that the
promotion objectives by organization justi-compulsoryof certain a
fies the limitation Inof its member’s freedom of association. each

and,balancing analysis objectivescase the identified those as it
were, importance weighed againstdetermined their the com-when
peting However, objectivesfirst amendment interests. once those

identified, association,justify compelledare and held to there is no
balancing Thereafter, only mayfurther to be done. the issue that

given association,activity byisarise whether a of the financed com-
dues,pulsory scope objectives previouslyfalls within the of the iden-

Education,tified. Abood v. Detroit Board 431 U.S. at 234.of
Thus, purposes present case,for Lathropof the identified the

objectives justify compulsory membership. us,that The issue before
then, lobbying givenis proposalswhether on for tort law revision is
reasonably accomplishment any objectives.related to the of of those

balancing;Resolution of this issue does not call for it calls for com-
paring objectives lobbying objectivesthe justifyingof the with the
compulsory membership.

response arguing against findingThe dissent’s final a first
infringement quotationamendment rests on a from Justice Harlan’s

concurring opinion Lathrop,in dissentingin which he stated that
involuntary merelymembers of an requiredassociation are to con-

group expenditure theytribute funds to a over which will have
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may whensay. be the merits of that viewsomething Whateverto
context, in this case.support the dissentit does notin itsread

identify par-above, Lathrop not theappellant in didthenotedAs
objected, was not facedlobbying and the Courtto which heticular

present case.us in thequestion as the one beforeas concretewith a
Lathrop toplurality in to declinetheissue ledlack of a concreteThe

us, had to await Abood. Jus-question now whichbeforerule on the
it, most that he couldattempt but theto considertice Harlan did

him, up in thequestion was summedsay, explicit beforewithout an
why becomeit shouldhe did “not understandthatstatement

appellants’ dues to fulfillBar to usefor the Stateunconstitutional
Lathrop v.very established.”purposes for which it wasof thesome

J., concurring); It isDonohue, (Harlan, see id. at 864.at 850367 U.S.
addressing raised inthe issueHarlan was notthus clear that Justice

Association to use thecase, for theit is unconstitutionalthis whether
ideological purpose is notmandatory thatdues for andissenter’s

membership.justifications requiringreasonably fortorelated
dissent,by conclude thatpersuaded I am left tonot theI amSince

lobbying inidentifiedfor certain of thepetitioner’s duesuse of the
onlyrights. Themajority opinion his first amendmentviolatesthe

possibili-There are threequestion is how to avoid the violation.real
lobbying, see Falk v. Barall Statewould be to eliminateties. One of

J„201, (1981) (Ryan,63, 116, 217Michigan, 411 Mich. 305 N.W.2d
ignoreapproach the realwouldconcurring). But such a draconian

provides it lobbies on issueswhenpublic that the Associationservice
as a unified bar association.germane responsibilitiesto itsthat are

require pro-possibility the Association towould be toThe second
reflecting tofor a in dues the extenta mechanism reductionvide

germane reasonablylobbying related to thoseis not orwhich the
Union,ChicagoLathrop. Teachersapproved in Seeresponsibilities

however,Hudson, Since,(1986). theCt. 1066Local No. 1 v. 106 S.
lobbying, the tortmajority some even onopinion it clear thatmakes

calculating prop-issues, problem, ano constitutionalrevision raises
extremely complicated. Dues reduc-of dues would beer reduction

moreover, wholly satisfactory remedytion, in such cases.ais never
amount,by trifling a dissenterdues are reduced someFor after the

officially advocatingbelongcompelledstill to to an associationis
subject scopedisagrees, the ofwhich on a outsideviews with he

mandatoryjustifyingresponsibilities accepted histhat are asthose
membership.

recognize scoperemaining the of thepossibility is to limits onThe
lobbying, or unsatisfac-so that dues reductions otherAssociation’s

infringementsnecessary ontory to avoidwill not bealternatives
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bringsrights. possibility tofirst This us back the issuesamendment
principles,interpretation application interpretiveof Iand whichof

interpretproperthe focus court mustbelieve are of the case. The
waylanguage in athe of Association’s constitution such as tothe

lobbyingarticle I limitsobviate first amendment violations. When
justice;“directly” ofto matters related to “the theadministration

courts;composition practiceoperation of law theand of the the and
legal lobbying activityprofession,” confineit must be understood to

proposals affecting subjects recognized Lathrop: compe-those into
tence, systemintegrity, legalto the and efficienteffective access

objectives.rightsvindication of substantive and transactional The
language read, conversely, simply lobbyingcannot be to authorize

any law, majoritystronglyof however of theon issue substantive a
may This, submit, position uponAssociation feel about it. I is the

majority opinion properlywhich the relies.
opportunity interpret language question wayThis the in in ato

infringementswillthat avoid first amendment is thatone the fed-
courts, sure, always enjoyed decidingtoeral be have not when how

rights agency shopto reconcile first amendment with union or
membership requirements. Although Supremethe Court will

can,engage just interpretationin this sort of when it see v.Ellis
Broth, Clerks, 1883;Ry., Airline and Ct.S.S. 104 S. Machinists v.of
Street, 740,U.S. opportunity,367 in the absence of ansuch the fed-
eral havecourts been faced awith choice between dues reductions

injunctions against politicaland ideologicalor activities. Given the
policy Norris-Laguardia Act,of seq.,the 29 U.S.C. 101 et the United

Supreme injunctiveStates resort,Court has viewed relief aas last
againstit injunctionsand has been politicalconcerned that a union’s

ideologicalor rightsactivities would affect the first amendment of
union politicalthose members who to for purposes,desire associate

bargaining.well Street,as as for collective supraSee Machinists v.
771-72; Railway Employes’ Dept. Hanson,at 225;v. 351 U.S. Abood

Education,v. Detroit Board explain431 U.S. These concerns209.of
why compromisethe of a dues reduction has been the favored
remedy shopin union cases.

court, however, byThis is not constrained such concerns. On the
hand, dealing congressional policy;one we are not with labor we are

dealing general language charter,inwith the Bar Association’s
obligated approve interpret. hand,which we are to and On the other

Hampshire lawyers opposeit is clear that New who wish to the tort
proposals by interpretationrevision will not anbe thwarted of the

authorityAssociation’s that obviates first amendment issues. There
is, Association, organizationvoluntarybesides the at least one of
lawyers purposes opposition,ofthat would lend itself to the such and
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organizationgenuine opportunities for effective devoted toarethere
legislationparticular in issue.the

obligation opportunity to inter­the court does have the andSince
pret constitution so as to avoid the need for duesthe Association’s

action, majorityaspects of thereductions or other remedial two
First,noting. majority opinion certainlyapproach the isare worth

Lathroprecognizing interpretive reliance on willin that ourcorrect
every requisite interpreta­providenot a clear answer for case. The
us, necessarily give waywill, in before to detailedtion as the case

disputeddeciding permissible in cases.in what is and is notchoices
Education, supra at Because theAbood v. Detroit Board 236.See of

unclear,proper place we do not claimdraw the line will often beto
majority opinionin the are immunethat the choices that we make

disagreement. Ry.,responsible Compare v. Air­Ellis Broth.from of
1883,Clerks, Ry.,v.line and S. Ct. with Ellis Broth.S.S. 104 of

Clerks, major­(9th 1982).F.2d Cir. But theAirline & S.S. 685 1065
ity observingopinion correct in that the reasonable inter­is likewise

Association, interests of itsests of the no less than the constitutional
members,dissenting justify the effort.

engage todaySecond, process in doesinterpretative that wethe
not, charges, signify “abrupt departure”an from thedissentas the

maypositionin Thatposition time of unification 1972.court’s at the
“Reportapproval of a ofin the court’s tacitwell have been reflected

lobbying at theof on the Association’s 1971the Board Governors”
session, report the court when itlegislative which was beforea

1972, today.in to which the dissent refersapproved unification and
positionstaken on billsreport that the Association hadThe indicates

curtesy, right juryaffecting trial in an eminentthe todower and
court,right jury in con-proceeding, to a trial a districtthedomain

court,sequences appeals this the use of memorandumof frivolous to
compares sub-opinions, of small claims. If one theseand arbitration

recognized Lathrop, appearsjects against objectives in it that allthe
bills, arguable exception, permissiblewould be sub-the with oneof

today’s abrupt depar-jects lobbying is noof under decision. There
Moreover, filing petition,of this thereand theture. between 1972

lobbying practices,challenges and theno to the Association’swere
authorityinterpret into the Association’scourt has had no occasion

any way.
must, indeed, necessity interpreta-recognize forthat the suchWe

languagegeneralin of the Association’stion has been inherent the
approvedcourt unification. Inthe moment thisconstitution from

fact,very1972, point when itcare to out thisthe court took
present open reexpressly issue and unresolved. Inleft the Unified

207, 600,Bar, 204,Hampshire 112 291 A.2d 601-02New N.H.
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worthy(1972). The court at that time characterized the issue as of
consideration, suggested mighttheand that Association itself refine

authority adopting guidelines.lobbying bythe limitations on its Id.
meantime, Education, 209,In Abood v. Detroit Boardthe 431 U.S.of

Abood, process interpretationbeen thehas decided. Since of that the
todaymajority adopts very pos-has one of a limited ofbeen number

responses obligation Rightsapplythissible to court’s to the Bill of as
Supreme shapedthe of the States it.Court hasUnited

J., King, C.J.,Batchelder, concurring partjoins, inwith whom
denydissenting part: petition. myInin I would the view each ofand

package “directlycomponentsthe of the tort reform relates to the
justice,” I,administration of N.H.B.A. art. and hence isConst.

activityscope permissiblewithin the of Association before the
worse,General Court. For better or if the General Court enacts

proposals, justice Hampshirethe of inthese administration New
subjectsignificantlywill have been ofaltered. The the tort reform

itself,package lawyers uniquely qualifiedis law and are to advise
legislaturethe it.about

opinion scope legisla-court’sThe curtails the of the Association’s
bytive activities to contemplatedan extent never the founders of our

integrated bar. thisWhen Justice Duncan wrote court’s decision
unification,ordering permanent vigorousthe court envisioned a

program legislative byactivity Suggested guide-of the Association.
regarding activity partlines such were made a of the inrecord the

proceedings. SuggestedUpton,unification Policies and Guidelines
Legislative Activities, Bar,Hampshirefor In re New 112Unified

204, unified,(1972).N.H. 291 A.2d 600 At the the bartime was the
frequently rangeAssociation advised the General onCourt a wide of

proposed legislation. During legislativethe it took1971 session a
position curtesy.on to Reporta bill abolish dower and of Boardthe

2,app. Hampshire supra.of A at In reGovernors New BarUnified
1972, unification,year permanent pre-In the of the Association

to asented House committee its views on a no-fault automobile insur-
proposal. Lawyers Opposeance Proposal,Durkins No-Fault Man-

Leader, 4, 1972, 3,May following yearchester Union at 1.col. The
positions proposed legislation (1) permittingthe Association took on

followingwarrantless misdemeanor arrests certain traffic acci-
dents; extending(2) liability motorto vehicle owners for acts of

passing buses;stopped granting(3) standingdrivers school citizens
protection actions;in (4) codifyingto sue environmental and the

Partnership News, 1973, 2; id.,Uniform Act. N.H.B. MarchSee at
1973, 1; id.,April May 1973, 1.at at

sum, regarded legislativeIn theneither bar nor the court has ever
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activity comparableon matters to the “tort reform” issue as incom-
patible integratedwith Association’s constitution or bar con-the the

Donohue, 820,cept. Lathrop (1961) (State mayv.See 367 U.S. 843
constitutionally require membership thoughin bar evenassociation

legislativeengages activity). Nothing presentassociation in in the
justifies today’s abruptpetition departure approach.from this

peti-I also that the haswould hold Association not violated the
rights peti-thetioner’s under State or Federal Constitution. The

Lathrop Supreme onlytioner that in the held thatcontends Court
the elevation of “the educational and ethical of the Bar”standards is

“legitimate activity. Lathrop,a end” of bar association 367 U.S. at
legislative present843. Because the Association’s efforts in the case

end, reasons, they proscribed byhedo not relate to this are the first
amendment.

Lathrop misplaced,petitioner’s is however.reliance on TheThe
interpretation of case is an inference drawn fromsource of his that

plurality expresslyopinionin failsa that totwo sentences contained
presented.with which we arereach the issueconstitutional

holding may compelLathrop’s only unequivocal ais that aState
legislativeengaginglawyer pay in activeto dues to a bar association

protected rightsity impinging upon Lathropof association.without
pronouncement as which bar associa-not contain a definitive todoes

are, not, legitimate policyand which are ends of Statetion activities
speech analysis.purposes of freedom offor

Education, (1977),209I read Abood v. Detroit Board 431 U.S.of
Clerks, mandatingRailway (1984), av. 435 asand Ellis 466 U.S.

balancing negative this.amendment cases such as “Thetest in first
interests,infringement the more vitalof individualmore serious the

togovernmentof must be out­intereststhe asserted advancement
Gaebler,infringement First Amendmentweigh andthe vice versa.”

Expression and Associa­CompelledAgainst GovernmentProtection
petitioner995, has neithertion, (1982). The23 B.C.L. Rev. 1016

disagreement with the Associa­specific nature of hisidentified the
Lathrop,legislature, see U.S. at 845-­presentation 367to thetion’s

rightsignificant impingement upon his46, anor .demonstrated
J.,(Harlan, con­freely express id. atto his own views. See 848-61

292-99,270,Michigan,curring); Bar 418 Mich. 342Falk v. State of
denied,J., concurring),504, (1983) (Boyle, cert. 105511-14N.W.2d

Cantor, Payments to(1984). generally Forced ServiceS. Ct. 315 See
Ideological Non-­Interests inInstitutions and Constitutional

RutgersAssociation, (1983). is notL. “The dissenterRev. 336
opposesbeing of he butto furtherance viewsmade to contribute the

expendituregroupabeing to funds tois rather made contribute
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something say.” Lathrop,about which he will have to at367 U.S.
J.,(Harlan, concurring).856

hand, significantthe otherOn there is a interest in obtain-State
ing composite judgment legislativethe of the members of the bar on
proposals directly affecting justicethe administration of and the
practice Lathrop, J.,(Harlan, concurring);of law. at367 U.S. 863

Bar, (BNA)Gibson v. Florida 1 ABA Law. Man. Prof. Conduct
954, 12,(N.D. Aug. 1985). serving955 Fla. In as an advisor to the

Court, publicGeneral the Association furthers a vital interest and
Improvingfulfills one of its essential functions. the administration

justiceof has been a raison d’etre incep-of the Association since its
See, 1873,e.g.,tion. (bar incorporatedLaws 115:1 association “for

purpose increasing promotingthe of . . . its usefulness in the due
Proceedingsjustice”);administration of 1 of the Bar Association

Hampshire reportof (1900-03) (1902the State ofof New 705-18
committee to law); Upton,recommend amendments to the statute

History Association,HampshireCentennial the New Bar 15of
35, (1973) (Association’sN.H.B.J. 88 inrole enactment of Uniform

Hampshire). recognizedCommercial Code in impor-New We the
tance of this role of nearlythe Association when the bar was unified
twenty years ago. Bar,HampshireIn re the New 109Unification of

260, 265-66, 709,N.H. (1968).248 A.2d 713
Many legislative proposals affecting justice,the administration of

including here,those at issue procedur-include both substantive and
aspects. Today’s deprivesal Hampshire lawyersdecision New of an

important opportunity express judgmentto their collective about
proposals,these potentialand the General ofCourt the benefit of

judgment.this bar,Neither the architects of our unified nor the
it,court Nothingthat sanctioned intended this result. in the first

compelsamendment holdingit. I inconcur the of the court to the
permitsextent that it the Association to address some elements of

packagethe tort reform before the General Court. I dissent from the
holding prohibitsto the extent that it the Association from address-
ing remainingthe package.elements of the


