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situation, fairlyit can“ability pay.” In such atohe has thefinds that
keysincarcerated, to his owntheSheedy, will holdifthatbe said

524,796, 808, 481 A.2dCourtney, 124 N.H.prison. Bonser v.See
(1984).530-31

vacated; ease remanded.Order
sit;Souter, J., the others concurred.did not

Hillsborough
No. 84-343

HampshireThe State of New

v.

David Mercier

9,May 1986



58



59

Merrill, Swope,attorney general (Gregory assistantW.Stephen E.
orally),attorney general, for the State.on the brief and

P.A., Volinsky on(Andru H.Sehapira of Manchesterand Green
orally), for the defendant.the andbrief

Souter, J.) the de-Superior (DiClerico, committedCourtJ. The
Hampshire Hospital (current ver-under RSA 651:9to Newfendant

ground be(Supp. 1985)), on the that it wouldsion at RSA 651:9-a
“go large.” appeal,dangerous at In this the defendantfor tohim

post-trial(1) the court ordered hisfour of error: thatraises claims
legal authority; vio-(2) that the orderpsychiatric withoutevaluation

guar-self-incrimination,against compulsoryprivilege ashislated
Constitutions; (3) proce-by that thethe State and Nationalanteed

determining hisemployed inthe standardsdure followed and
laws, guaran-protectiondangerousness equalhim of the asdenied

constitution;by (4) insufficientthat the evidence wasteed andeach
justify find no in these claims andto the We meritcommitment.

order ofsustain the commitment.
7, 1983, jury guiltyOctober aOn found the defendant of two

robbery, whereupon insanitycounts of the defense of was submitted
jury byprocedureto the same under the trialbifurcated authorized
Helgemoe, 115, 123-25, 124,Novosel v. 118 N.H. 384 A.2d 128-

segmentthe(1978). of evidence submitted at the30 On the basis first
trial, jury guilty byof thethe returned verdicts of ofnot reason

insanity.
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hearingThe trial court then scheduled a to determine whether the
defendant should be released or should Hamp-be committed to New

Hospital personshire dangerousas a who gowould be if allowed to
large. (currentat (Supp.RSA 651:9 version at 1985)).RSA 651:9-a

proposedThe defendant to offer no further evidence on the issue of
dangerousness,his future relyand he indicated that he would on the

testimony Zigelbaum, givenof Dr. Sheldon who had evidence on the
during segmentissue of Zigelbaumintent the first of the trial. Dr.

had testified psychiatricthat the defendant suffered from a series of
including depression, anxiety, post-traumaticdisorders and stress

disorder, byall of which were exacerbated alcohol abuse and an
“organic disability.”

expert testimonyThe State had nooffered on the defendant’s
segment trial,mental condition at either of the and had obtained no

professional opinion dangerousness.on the defendant’s future In
opinionorder to obtain such an for introduction at the commitment

hearing, prosecution sought requiringthe an order the defendant’s
by byexamination a doctor to be chosen the State. The court so

ordered, subject objection,to and the defendant submitted unwill-
ingly byto an examination Dr. Albert Drukteinis. The latter did not

Zigelbaum’s diagnosis,contradict supplementedDr. but it with his
opinionown that personal-the defendant suffered from an antisocial

ity disorder, poor impulsewhich combined with control to render
dangeroushim specificeven without the stimulus of stress.

consideringAfter testimony,this the trial court found that the
dangerousdefendant would be goif largeallowed to at and commit-

ted him Hampshireto the HospitalNew for the maximum initial
period years.of five (currentRSA 651:9 version at RSA 651:9-a
(Supp. 1985)), 651:ll-a, (Supp. 1985).RSA I appealThis followed.

The defendant any legalfirst claims that the court lacked
authority require byto him to submit to an examination Dr. Druk­

Although correctlyteinis. pointshe expressout that the court has no
statutory authority require examination,post-trialto a RSAcf.

(Supp. challenge ignores1985),135:17 his the rule that the creation
statutory dutyof a power dischargecarries with respon­it the to the

sibility imposed.so 2A. Sutherland Stat. Const. (C.55.04§ Sands
1984); Watson,Whitney 238, 242,4th ed. rev. see v. 85 N.H. A.157

78, (1931). Kupchun,81 In State v. 117 N.H. A.2d412, 373 1325
(1977), example, recognizedfor superiorwe respon­that the court’s
sibility to determine criminallywhether the commitment of a insane

beyonddefendant should be originalrenewed and extended its term
powercarried onlywith it the to obtain access to the recent evidence

bearing dangerousness.on Accordingly,the issue of we held that the
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grant privileged medicalcourt was authorized to access to otherwise
during originalpsychiatric compiled the commitmentand records

period.

duties,perform“In order to mandated it is essential[its]
superior presented with the best infor-that the court be

bearingmation available which a on defendant’s dan-has
gerousness or mental condition. Without access to the evi-

case,bydence ordered the trial court in this the state
virtually deprived opportunity presentwould be of the to

superior properlyto the court the evidence it must have to
stay hospitalindecide whether the defendant’s the should

be continued.”
415-16, principleId. at A.2d at on which we limited373 1327. The

scope physician-patient psychologist-client privilegesthe of the and
Kupchun superiorin entails the conclusion that the court has the

authority to order the examination at issue here.
challengeThe defendant’s second to the examination order char-

againstprivilege compulsoryacterizes it as a violation of his self-
incrimination, guaranteed by I,partas both article 15 of the Consti-

Hampshire bytution of New and the fifth amendment of the
applicable byNational Constitution made to the States the four-
custom,teenth amendment. As is our we consider the claim under

first, Ball,Constitution see State v.the State 226, 231,124 N.H. 471
347, (1983), relying interpretationsA.2d 350 on of the federal coun-

terpart only guidance making independent analysis.for in an State
Michigan Long, 3469,See v. (1983).103 S. Ct. 3475-76

The any particu-defendant raised this claim without reference to
questions might any specificlar subjectsthat be asked or to that

might by examination,be covered the doctor’s and we therefore
positionunderstand his perto be that the examination order was a

privilege consideringse violation position,of the Inclaimed. this it
recognizeis essential to that the court issued the examination order

dispositional proceeding, followingin the ofcourse a a verdict of not
guilty by insanity. insanityreason of precluded anyThe verdict had
possibility imposing liabilityof chargedcriminal for the acts in the
indictment, Helgemoe, 122-24,Novosel v. 118 N.H. at 384 A.2d at
128-29, only pending proceedingand the inissue the that could then

by appropri-have been affected the defendant’s statements was the
releasing committing groundsofateness either him or him on of

dangerousness. proceedingThat same issue is inraised a civil for
135-B:28, groundcommitment initiated under RSA on the that the

respondent’s dangermental illness creates a likelihood of within the
meaning Paradis, 68, 70,of RSA v.135-B:26. See State 123 N.H. 455
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1070, pro-(1983). issue in either case is the need forA.2d The1072
135-B:26;tection, punishment.appropriateness of See RSAnot the

304, 317-18, 260,Ballou, N.H. 481 A.2d 267-68see also State v. 125
J., dissenting part).(1984) (Souter, in

analysisprocedural purposethe of suchindicates thatThis
purposesstatements for the ofan examination order is not to elicit

is, therefore,convicting punishing no incrim­or a defendant. There
necessarilyconsequence ininating objective inherent such anor

regardedorder, compelling examination cannot be as some­and an
Field,equivalent compelling See In rehow the of self-incrimination.

Hence,206, 210-11, 1032, (1980). an order412 A.2d 1035120 N.H.
15,perquestion is not a se violation of article andsuch as the one in

objection properly overruled.the defendant’s was

course,follow, proceed­of theIt not of that the naturedoes
privilege. privi­ing necessarily precludes of the Thethe assertion

incriminating tendency compelledof testi­lege depends upon athe
statement, proceeding inupon or which themonial not the forum

Gault, 1,may (1967); see InIn re 49statement be elicited. 387 U.S.
questioninsupra. sort here couldre An examination of theField

subterfugenot, therefore, required merely to evidenceas a obtainbe
charges. In re Fieldas the basis for other Seeof criminal conduct

any subterfuge, we must takesupra. in the absence of suchEven
particular questionrecognize in the course of acare to that a

incriminating the de­required call for an answerexamination could
in offense.fendant another

any questionthat such orThe defendant does not claim
examination,during it ishis and thus sufficient toanswer occurred

not waived hisin circumstances a defendant who hasnote that such
G.,protection. Fayrights In re 120be entitled to Seearticle 15 will

instance,1012,153, 155, (1980). aIn the first412 A.2d 1015N.H.
against answering questionmay privilege adefendant invoke the

Burns,Sevignyincriminating response, see v. 108that calls for an
775, although opportunity95, 97, (1967), this willN.H. 227 A.2d 777

practical inusually the absence of counsel.be more theoretical than
Field, 209-10, practically,supra at 412 A.2d at 1034. MoreSee In re

mayany proceeding court exclude evidence if itsin criminal alater
211,privilege. Id. at 412 A.2d atuse would violate the article 15

1035.

apply tofifth and fourteenth amendments theWhen we the
Althoughquestion, the defendantin the result is the same.order

Smith, (1981),upon v. that case does notrelies Estelle 451 U.S. 454
waiver,position.support his In the absence of a fifth amendment
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from aelicitedevidenceof testimonialrequired the exclusionEstelle
examination,psychologicalduring pretrialadefendanthomicide

purpose offor thethat evidenceprosecution offeredthewhen
at 462-upon conviction. Id.severity punishmentdetermining ofthe

on the issuequestion happened to bearEstelle, inthe evidenceIn63.
because, lawthe localdangerousness underfutureof defendant’sthe

determining thewhetherinvolved, indangerousness was relevant
hold that thedid notappropriate. But Estellepenalty wasdeath

by directed to elicitimplicated an orderwould befifth amendment
non-punitiveprotective,bearing purelyontestimonial evidence

distinguished ofexpressly the useindeedThe Courtcommitment.
testimonypsychiatricofthe usebefore it fromthenthe evidence

insanity.pleadedwho hada defendantofbased on the examination
psychologicalcompelledThus, thatfrom Estelleit is clearId. at 465.

principles, andper fifth amendmentse violatedo notexaminations
non-incriminating evi-of testimonialuseequally clear that theit is

question removes thisin herefrom the examinationdence derived
order, andprohibition. The court’sof Estelle’sfrom the ambitcase

it, not violate the fifthresult of didevidence obtained as athe use of
fourteenth amendments.and

challenge order and toto the examinationnextThe defendant’s
dangerousness predicated on stand-ensuing isofdeterminationthe

guaranteed byequal protection both the State and Nationalards of
arguments compareAlthough variousthe defendant’sConstitutions.

purely commitmentrespondent in a civilposition to that of ahis
equaldenial ofproceeding, law mandates ahe does not claim the

by and criminalprotection providing standards for civildifferent
Rather, argues in his that the trial courtbriefcommitments. he

prejudice, and that themisapplied appropriate to histhe standards
urgingequal protection: the of themisapplication denied him “at

substantially dif-prosecutor, the trial court treated [the defendant]
involuntarysubject commitment.person to an civilthan aferent

showingprimarily no of awere that the State madeThe differences
showingsufficiently no whatsoever of therecent act and made

(Footnoteunavailability modalities.”of less restrictive treatment
omitted.)

say initially if were correct weshould that the defendantWe
error, equalpure legal protectionof not anwould face a claim

legaltheory,his if the trial court had not committedclaim. On
error, prejudice,no ifthe defendant would have suffered and the

We,violation will be left. how-errors are corrected no constitutional
ever, legal error, gofind no and hence we on to consider whether the

applicable supportcommitment the defendant’s claimsstandards to
equal protection theyconclude that do not.of violations. We
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first,argues,the defendant that the court failed toWhen
“sufficiently act,”require proof of a recent he alludes to the terms of
:28, commitments,governing requirecivilRSA 135-B:26 and which

manifestingproof dangerousness. applyingof an act or acts In these
commitment, simplyprovisions in initial civil have heldcases of we

“sufficientlyproven to have eviden­that the act so must be recent”
dangerousness.tiary satisfying provevalue in the burden toState’s

Butler, 673,927, 935, (1977); seeProctor v. N.H. 380 A.2d 678117
Hudson, 963, 967, 1349, (1979). Thev. 119 N.H. 409 A.2d 1351State

“sufficiently proceedingsrecent act” in civil commitment need not
alone,enough, standing prove dangerousness, and thusbe to future

stating say “sufficientlyto that what is recent” willit is the obvious
act, historydepend on and circumstances of the the of thethe nature

person question probativein and the force of the other evidence
dangerous propensity.proveadduced to

case, there is an initial commitmentIn a criminal when
proceeding (current (Supp.under version at RSA 651:9-aRSA 651:9

following plea insanity, requirements1985)) or of the fora verdict
dangerousness justpredicting practiceinare the same as those de­

proof(andscribed at the time of this commitment the burden of was
same, Butler, 935, 1351;suprasee v. at A.2d at N.H.the Proctor 380

I, 15, pleapt. 1984). or indicatesConst. art. amended The verdict
charged complaintinthe committed the acts the orthat defendant

indictment, speedy requirementspracticein criminal trialand the
guarantee “sufficientlywill that such acts will be recent” to have

Indeed, may “sufficiently pur­probative value. an act be recent” for
charg­poses even when trial of an indictmentof civil commitment

ing speedy trial v. Hudsonthat act would offend standards. See State
timelysupra. practical prosecutionIt as a matter that willfollows

guarantee charged by processany will suffi­that act criminal be
determiningciently probativeto value in whether therecent have

dangerous.defendant is and will be

Hudson, example, proceedingswe stated that for civilIn for
on ofcommitment could be initiated the basis an act that had

Hudson,thirty-fiveallegedly performed months before. v.been State
case,967, presentIn119 N.H. at 409 A.2d at 1351-52. the the act

charged committed sixteen months before the commitment.was
any equalcomparison protectionThis belies claim of an violation

prejudicial to the defendant.

argumentequal protection noThe defendant’s second has
claiminggreater first. In that the failed toforce than the State

restrictively,prove with thehis condition could not be dealt lessthat
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requires exam-135-B:32, V, that anwhichtoalludes RSAdefendant
any re-lesscourtto thedescribecaseining in a civilpsychiatrist

recommendingbeforeconsideredhethatalternativesstrictive
mandatingrequirement asthisconstruedWe havecommitment.

going forward”ofsatisfying “burdenthe State’stestimony part ofas
935,Butler, at 380cases, 117 N.H.Proctor v.in civilwith evidence

of restrictivepossibility less678, thethatbut have heldA.2d at
be elimi-dangerousness need notdealing withofmeansalternative

may properly orderbefore a courtbeyond doubta reasonablenated
is, restrictiveof lesstheThat eliminationId.commitment.a civil

fact, aevidentiary it is notbutrequiredsubject ofis aalternatives
satisfying proof justifythe ofburden to civilnecessary inelement

commitment.

significant equal protection purposesis for is thatWhat
may process unlessno be on either civil or criminalone committed

necessary protect personis the or thecommitment shown to be to
135-B:26;dangerousness bypublic from caused mental illness. RSA

(current 1985));(Supp. seeRSA 651:9 version at RSA 651:9-a
122, 128;Helgemoe, v.v. 118 at A.2d at ProctorNovosel N.H. 384

935,Butler, at A.2d at therefore find no color-­117 N.H. 380 We678.
equal protection statutoryclaim inherent in the differencesable

proceedings, inbetween civil and criminal commitment or raised
testimonyby expresslack of less restrictive alterna­fact the about

in this case.tives

argues finally there insufficientThe defendant that was
dangerousness justifyof his to commitment. On the oneevidence

difficulty predictingemphasizes undisputed inhand he the future
behavior, longissue since confronted in hold­an that this court has
ing equatedifficulty impossibility.the does not to See Proctorthat

Butler, 934, hand,v. A.2d the he117 N.H. at 380 at 677. On other
argues that the failed to establish a mentalevidence “substantial”

“major” turningimpairment in the form of a mental illness. Without
words, enough sayissue ofthis into an it is to that a rational trier of

dangerousness beyondfact could have a onfound reasonable doubt
evidentiarythe of the the hadbasis facts before the court: defendant

history robbery; coincidentally historya of violent acts of with this
disorder,personality depressionhe fromsuffered antisocial chronic

disorder, generalized anxiety disorder, post-traumatic stress dis­
order, abuse; prognosisand the effects of substance his clinical was
poor. Paradis, 68, 72, 1070,State v. 455See 123 N.H. A.2d 1073
(1983). open question.isThe trial court’s conclusion not to serious

Affirmed.

All concurred.


