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Smart, (Stephen on theT.Jeffco, May of Portsmouth& Jeffco
orally),brief, Stephen for the defendant.D. Manand

Superiorin CourtSouter, convicted thedefendant wasJ. The
charging con-possession of' a{O’Neil, J.) indictmentsunder two

sell,drug with intent todrug, possession of a controlledandtrolled
Dalianis,318-B:2,1. appeal he claims thatIn thisof RSAin violation

suppress items of evidenceJ., denying pretrial motion toin aerred
obtained at his houseperson of arrest andhis at the timefromtaken

trialclaims that theduring warrant. He alsoof a searchexecution
denying to dismissmotions(1) injudge errors:committed two basic

indictment, due to insufficientonethe verdict underto set asideand
house;drugspossession found at theof theproof his constructiveof

jury possession isrefusing of cocaineinstruct the that(2) in toand
question to be onein is shownsubstanceoffense unless thenot an

drug. affirm.of that Weparticular isomer
investigating suspected conspiracy1983,spring while aofIn the

agent, Josephburglary, FBIan undercovercommit bankto
Butchka, in Newhis with the defendantconversationsrecorded

judicial or administrativeHampshire. no warrantHe had State
570-A:2,recordings. 11(d),RSA :7to make the Seeauthorization
superior, inreported to a who1985). the conversations(Supp. He

Hampshire State Police Ser-their substance to Newturn disclosed
geant Henry Carpenito.

other,Agent defendant andlearned that theAfter Butchka
burglarize particularHampshire atoplanned from Newto travel

bank, Hampshirerequested StateFBI the NewtheMassachusetts
route,stop suspects’ sothe car encruiser toto use a markedPolice

agreed, and onagents them. The State Policecould arrestthat FBI
Greenland, Hampshire, they18, 1983, in NewMay on Route 1-95

occupants, Daigle, and the defend-Fieldsstopped with threea car
Daigle defendant for federalagents and thearrestedant. The

theyoffenses, the defendant’s arrestincident toin a searchand
testing cocaine.tube, to containfield revealeda whichseized

formally told Fields that sheAlthough officeror Stateno federal
station,policearrest, Portsmouthtaken to theshe waswas under

warnings questioned. Fieldsgiven andshe was Mirandawhere
1527-Islington inat Streetlived with the defendantthat shestated

kept in there.he cocaine a bedroomrevealed thatandPortsmouth
applied to search the house.Sergeant Carpenito for a warrantthen

the arrestssupporting application, he describedtheaffidavitIn the
statement, information thatsome of theand disclosedFields’sand

jus-investigation.during AfederalAgent obtained theButchka had
forto searchissued a warrantDistrict Courtof the Portsmouthtice
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alia, ensuing policecocaine, inter in of search theand the course the
bearingcocaine, drug paraphernalia personal theand effectsfound

presentname. The indictments followed.defendant’s
suppress the cocaine seized atBefore trial the defendant moved to

drugs personal property inthe and foundthe time of his arrest and
dwelling. argument suppressionprincipal forthe search of the His

drugsupon discoveries and seizures of therests the claim that the
illegal eavesdropping.products wiretappingwere the of and See

justification both for the arrest andRSA 570-A:6. He notes that the
dwelling included, throughfor the search of the theor derivedwas

of, Agent in ofuse information that Butchka learned the course the
defendant, agentconversations with the conversations which the

any orrecorded without authorization from State court State admin­
recordingsuch wasistrative official. The defendant concedes that

law, recordingsapplicable permitslawful under federal which with
merely partyofthe consent one to a conversation. See United States

Caceres, (1979); 2511(2)(C) (1982).v. He440 U.S. 741 18 U.S.C.
asserts, however, law,agent 570-A:2,that the violated RSA IState

recording(Supp. 1983). illegalThe asState statute treats such
interception agreement partiesunless it is alldone with the of to the
conversation, by warrant, or,judicialis authorized in certain
instances, approved by attorney general. 570-A:2, 11(d),­is the RSA

90,(Supp. 1985); Ayres, 91, 87,see:7 State v. 118 N.H. 383 A.2d 88
(1978).

argues prosecutionpurposesThe defendant that for of under State
law, Agent recordings illegal intercep-Butchka’s must be treated as
tions, anywith the result that evidence “derived must betherefrom”

trial,any hearing, proceedingexcluded from “evidence in or other
anyin or before ifcourt... the disclosure of that information would

[C]hapterof RSA Relyingin violationbe 570-A:6.[570-A].” on his
assumption personthat the evidence from hisobtained and his house

illegally information,was “derived” from obtained the disclosure of
570-A:2, 1(c) (Supp. 1983),which would violate RSA he concludes

required suppressionthat the statute of that evidence.
argument, however, upon fundamentallyThis rests a mistaken

assumption. us, appearsOn the record before it that the defendant is
flatly wrong assuming question anyin that the evidence in is in

recording. contrary,sense “derived” from the On the it is derived
Agent Nothingfrom Butchka’s conversations with the defendant. in
chapter prohibited Agent recountingRSA 570-A fromButchka

superior, prohibited superiorthese conversations to his or the from
disclosing Sergeant Carpenito. Repeatingtheir contents to the con-

perfectly legal.oftents these conversations Aswas the trial court
noted, speaksone man to another he takes all the risks ordi-“[w]hen
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doing, including the man to whomnarily the risk thatinherent in so
public Katz v.speaks what he has heard.” Unitedhe will make

J.,States, 347, (1967) (White, concurring).363 n.389 U.S.
recordings merelyAgent were incidental to the directButchka’s

memoryconversations, presumably and as evi-as aids tointended
recordingsany prosecution.federal Theto be used in laterdence

knowledge,Agent which heof Butchka’swere not the sources
on, knowledge, from which the State’spassed or of officers’the State

ultimately predicate suppressThere is no towas derived.evidence
illegalhaving oral or wirebeen derived from anthe evidence as

interception.
grounds sup-Although three further forthe defendant asserts

maypression, raised are not serious and be consideredthe issues
first, Sergeantbriefly. argues, Carpenito’s affidavitHe that

Fields,supplied byto been thatincluded information said have
“informant,” satisfyto thewas an and that the affidavit failedFields

Mandravelis, 634, 637,requirements v. 114 N.H. 325 A.2dof State
794, obtaining(1974) in afor use of an informer’s statements796

identifyheld that such an affidavit must andwarrant. Mandravelis
informer,by the must indicate thestate the facts described

knowledge providesource of and must a basis to infer theinformer’s
credibility.informer’s

Assuming, arguendo, that Fields was an informer as Man­
term, satisfy require­thedravelis used that there was no failure to

speak­of that It was reasonable to infer that Fields wasments case.
ing personal when she stated that the defendantfrom observation

bedroom,”kept a container of cocaine “in the because the affidavit
states that Fields told the affiant that she lived with the defendant

Islington It toat the address. was likewise reasonable inferStreet
statement, jointcredibility herfrom her which indicatedFields’s
knowledge presencepremises with of the of a con­control of the

againstdrug, and which therefore was an admission her owntrolled
318-B:26, Moreau,penal 11(a); see v.interest. RSA State 113 N.H.

305-06, 764,303, (1973).306 A.2d 765-66

argument,greater secondThere is no force to the that the
police inobtained information from Fields violation of Fields’s own

rights. not how heconstitutional The defendant does indicate would
issue, Settle,standing 214,see v. 122have to raise such an State N.H.

Thomann, (1st(1982); v. F.2dA.2d 1284 United States 609 560447
rights1979), appar­and the asserted violation of Fields’s is notCir.

assume, purposes argument,if for thatent. Even we of this the de­
standing, question of whether or not Fields wasfendant has the

gave irrelevant,formally arrested when she her statement is
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lacking for herprobable cause wasthatis no claimtherebecause
Moreover, expressly foundcharges. the trial courton federalarrest

rightsintelligently Mirandavoluntarily waived herandFieldsthat
talking.before

argument should havethe evidenceFinally, thatthe defendant’s
misrepresentations in the affidavit hassuppressed because ofbeen

incorrectly inCarpenito stated the af-Although Sergeantno merit.
stopped, Fieldscar waswhen theFields was arrestedfidavit that

Daigleand towith the defendantand takenin fact handcuffedwas
Sergeantstation, questioned.waspolice where shethe Portsmouth

again quoting aswrong in the defendantprobablyCarpenito was
burglary, butAgent for thehaving that he had “tools”Butchkatold
Butchka thathad toldthat the defendantindicatedthe evidence

you isburglary]; have to do tell usthing allis all set the“[e]very [for
when.”where and

findingjustified in that Ser­trial court was thereforeThe
misrepresentations that wereCarpenito materialgeant had made no

reckless, concluding v.that neither Stateinintentional or andeither
Delaware,199, v.(1977), nor FranksA.2d 1155Spero, N.H. 371117

154, required suppression of the items(1978),155-56438 U.S.
statements, see v. Ren­inaccurate StateAfter excision of theseized.

527, following308, 311, con­(1982), the444 A.2d 529frew, 122 N.H.
probable to forcause searchstill establishedtents of the affidavit

atdrugs drug paraphernalia: consort of the defendant thetheand
appeared to be residuehis arrest had been found with whattime of

person theupon person; stated that defend­her the sameof cocaine
arrest,bedroom; of his thekept in and at the timecocaine theirant

positivelypossessed field-tested tomaterial that had beendefendant
cause,probablefor and the trialThat was sufficientbe cocaine.

correctly andwarrant valid under both Statecourt held the
National Constitutions.

argumentssuppressionnow turn defendant’sWe from the
presented trial was insuf­to consider his claim that the evidence at

finding possessedsupport cocaine foundficient to a that he the at
charges drug,possession of a controlledthe house. When the State it

knowledgeprove nature ofmust that the defendant had of the the
drug, knowledge vicinity, custodypresence in hadhad of its his and

Comeau,drug v. 114of the with dominion and control over it. State
434,431, 590, drug(1974). was not inN.H. 321 A.2d 592 If the the

it,physical policepossession found thedefendant’s when the State
Fossett, 155,prove possession.constructive v. 119 N.H.must State

156, 966, (1979).399 A.2d 967
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occupied premisespersonmore than onehave held that whenWe
found, proof was one ofdrugs that a defendantmerewerewhere

prove possession.occupants his constructiveis insufficient tothose
however,held, that evi-158, have alsoA.2d at 968. WeId. at 399
[standing] in closepossessions the defendant“personal ofofdence

sufficientlyprovide][may aproximity the controlled substanceto
to allow thethe substancedefendant andnexus between theclose

possession.”jury Id.to infer

policethat theproof There was evidencewas the here.Such
hanging the of ainside sleevecontainer of cocainediscovered the

containing nothing but men’s cloth­coat in a bedroom closetman’s
paperspersonaldefendant’sing. a box of theThe introducedState

letters, car insurancewerein same bedroom. Therefound the
bearing the defendant’sreceipts, receipts and statementssales bank

address, ranging fromname, Islington and datesStreetthe 1527
gas motor vehicleAmong papers a bill and athe wereto1978 1983.

Islingtonatregistration, to the defendant 1527each addressed
of the search.before the dateless than a monthand datedStreet

evidence, fromConsidering inferences drawnand all reasonablethis
prosecution, rational trier ofit, light the ain most favorable tothe

occu­beyond that the defendanta reasonable doubtcould findfact
clothingbedroom, in which the cocaine wasthepied the owned

drug.possession v.of the See Stateconstructivefound and had
796,604, 605, (1981).Reardon, A.2d 797121 N.H. 431

by citing v.conclusion Statetries to avoid thisThe defendant
Fossett,Francoeur, 386, (1982) 119A.2d and122 445 1095N.H.

966, quantum cir-155, which the ofat in each ofat A.2dN.H. 399
support infer-insufficient to anwas held to becumstantial evidence

doubt,ence, possessory connec-beyond that there was aa reasonable
drugs. supports thecaseand the Neithertion between the defendant

Francoeur, example,forposition, however. Inpresent defendant’s
letters, magazines checkbookand anot introduce thethe didState

locusand address at thenamewere said to bear the defendant’sthat
testimony documentsthat suchthere wasof the search. While

to the dateexisted, dates in relationwas no indication of theirthere
Francoeur, supra 388, Fossett,at 445 atsearch. A.2d 1096. Intheof

hisonly non-conclusory that the defendant andevidence wasthe
Fossett,marijuanadwelling found. 119occupied in which wasawife

158, paucity in each caseof evidenceA.2d at Theat 399 968.N.H.
jurythe here.quantity of the evidence beforewith thecontrasts

judge’strialof error is that thefinal claimThe defendant’s
failing require proof cocainefaulty in to that theinstructions were

variety. of chemical com-question Isomersin was of the L-isomer
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differencesfromformula resulthaving molecularthe samepounds
consequently in onearrangement the atoms andof“in structuralthe

Dic-InternationalThird Newproperties.” Webster’sor more
tionary cocaine,ofeight isomersknown(1961). areThere1200

letter, Seewhich is L-cocaine.by one ofa differentidentifiedeach
1983).615, (2dRoss, Cir.617-18F.2dv. 719StatesUnited

language the statuteofargument with thestartsThe defendant’s
cocaine, a controlledcharged possession ofwithwhich he wasunder

318-B:1,offense, VI318-B:2, RSAtime of thedrug, I. At theRSA
containingdrug” drug or chemicalas a“controlleddefined

designated aswhich has been“any quantity of substancea
Drug AbuseComprehensivesubject to the [Federal]

1970, has beenor whichAct ofand ControlPrevention
drug pursuant todepressant stimulantdesignated oras a

by regula-laws,drug or which has beenfederal food and
byhearing, designated thetion, investigation andafter

stimulant,havingas apublic servicesdivision of health
higherhallucinogenic upon the func-depressant effector

having poten-system aand asof the central nervoustions
depend-psychologicalphysiological andtial for abuse or

ence, or both.”
questionin a substancethat at the timedefendant assumesThe

scopedrug of this lan-it fell within thecontrolled unlesswas not a
designation byargues of aguage. in admitted absenceHe that the

Health, definition of controlledof the Statethe Division PublicState
designations Comprehensiveby thedrug underwas limited federal

other food andDrug Act or underPrevention and ControlAbuse
drug laws.

eightonly isomers of cocaine hasone out ofHe then asserts that
authorityvariety. prop­federally designated, As for thisthe Lbeen

Ross, recognized that the rele­at 615. Rossosition he cites 719 F.2d
subject“designates” that is to itsthe “cocaine”vant federal statute

salt, prepa­any compound, orderivativeleaves andterms as “[c]oca
leaves, salt, prepara­any compound, orderivativeof coca andration

anychemically equivalent or identical with ofwhich istion thereof
11(a)(4)(1982); see812(c) schedulesubstances ....” 21 U.S.C.these §

onlyRoss, that thein then concludedF.2d at 617. The court Ross719
by federal stat­encompassed thespecificallyisof cocaineL-isomer

prove that thegovernment totheute, is onthat the burdenand
chemicallypossesses or substanceeither L-cocaine adefendant

Ross,equivalent F.2d at The defendantor identical to it. 719 617-18.
See,note, however, contrary authority.there is federalto thatfails

denied,Fince, Cir.),(4th cert. 456e.g., F.2d 1356United States v. 670
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split amongpresume to resolve thenot(1982). We needU.S. 981
however, we are satisfied that the Statecircuits, becausefederal

bydrug was not limitedthe relevant timesatcontrolledofdefinition
318-B:1, VI, or its federal referent.scope of RSAthe former

approach significantlyOur to this issue differs from the defend-
argumentant’s. hisWhereas isolates the definition of “controlled

drugs” 318-B:1, VI,as contained in weRSA construe “controlled
drug” inand “cocaine” the context of entire inthe statute which

Manchester,City 8, 11,those terms occur. See Piecuch v. 114 N.H.of
642, so,(1974).A.2d314 643-44 When we do we infer that at the

question anyin drugtime isomer of cocaine was a controlled and its
possession was an offense.

already 318-B:2, I, prohibits posses-We have observed that RSA
drug, possessionsion of a controlled and with intent to sell. That

provides however,penalties,section no and it is instructive to note
prohibitions repeated greater specificitythat the are with in RSA

318-B:26, imposes penalties proscribed.which the for the acts RSA
318-B:26, 1(a)(1) provides person possessesthat when a natural a
“[njarcotic drug” sell, felony,with intent to the offense is a Aclass

(2) provides involvingand subsection “[cjon-that the same act a
drug drug” felony.trolled other than narcotic is also a class A[a]

318-B:26, 1(b)(1) provides felony penaltyRSA at least a class B for
possession drug”“[njarcoticmere of (2)a and subsection makes
possession “[cjontrolled drug drug”mere of a other than a narcotic

principle legislatureat least a misdemeanor. On the that the does
Croydon,words, Forest Ass’n v. TownBlue Mountainnot waste of

1313, the stat-365, 372, (1977), we infer that1317373 A.2d117 N.H.
speak “[cjontrolled drugute would not of a other than a narcotic

drug” drug” generally drug.”unless “controlled includes “narcotic

identify drugsTo the narcotic that are thus within the class
318-B:1,drugs XVII,of controlled we look to RSA which defines

drugs” “cocaine-type drugs.” phrase“narcotic to include . . . This in
by 318-B:1, leaves, cocaine,turn is ecgonine,defined RSA as “cocaV
compoundsand chemical which are similar inthereto chemical

structure physiologicalor which are insimilar thereto effect and
potential “designa­which show a like for abuse.” theUnlike federal

Ross,tion” at issue in this definition does not limit cocaine to coca
leaves and its derivatives. Instead it includes in“cocaine” addition to

leaves, any particularcoca and it does not limit “cocaine” to isomer
Thus, by 318-B:26, I, maythereof. reference to RSA we infer that

drugs” drugs; drugs“controlled include “narcotic” that “narcotic”
“cocaine-type drugs”; scope “cocaine-typeinclude and that the of

drugs” any anyincludes cocaine of isomer. Possession of cocaine of
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318-B:26, like1(b)(1), andfelonya under RSAis thereforeisomer
318-B:26,1(a)(1).felony undera RSApossession with intent to sell is

legislature could haveremaining question theonly is whetherThe
drug” purposesscope forof “controlledfrom theintended to exclude

318-B:2, I, any included withinof cocaine that areisomersof RSA
drug purposes of RSA 318-forscope “narcotic” controlledthe of

any such anbasis forB:26, of rationalare at a loss to thinkI. We
318-B:2, I, to aintent, refersthat when RSAwe therefore inferand

drugs thatdrug, controlledsame narcoticit refers to thecontrolled
318-B:26, judge there-trial wasscope of I. Thewithin the RSAfall

jurychargingin therejecting andin the isomer defensefore correct
any offense.possession isomer of cocaine is anthat of

Affirmed.

All concurred.
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