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Rowe, Amherst, by orally, plaintiff.Robert H. of brief and for the

Devine, Millimet, P.A.,Branch of (FinisStahl & Manchester E.
orally),on the brief and for theWilliams defendant.



217

alleged breach of aBatchelder, appeal from theThis arisesJ.
of itsgoverning plaintiff’s saleagreement thepurchase and sale

selling polypropylenemanufacturing, importing, andofbusiness
brought anplaintiffThedefendant Cormier.to theunderwear

Poly-alleging that andsuperior Cormierassumpsitin in courtaction
plaintiffowed to thepay sales commissionspro, had failed toInc.

inventory by theagreement pay transferredand to fortheunder
challenges the deci-appeal, defendantplaintiff theto Cormier. On

byO’Neill, approvedEsq.), waswhich(James D.sion of the Master
$103,735.44 inawarding plaintiff dam-(Wyman, J.), thethe Court

ages. We affirm.
sales,poor1981, yearstwo ofpertinent facts follow. In afterThe

capital and manufactureplaintiff to service debtswas short onthe
president,result, Noyes, plaintiff’sgoods. D. theAs a Frederick

Cormier, experiencednegotiations with anseries ofentered into a
polypropylenemanufacturer, concerning plaintiff’sthetextile

Thereafter, plaintiff as seller and Cormiertheunderwear business.
15,agreement onpurchase sale Junepurchaser executed a andas

namesprovided (1)for the sale of the trade “SXCThe contract1981.
Inc.”; inventory“Polypro, (2) ofPolypro,” “Polypro,” certainand

Polyprounderwear; for sale ofPolypro (3) certain contracts theand
Bean).(including a contract with L. L.underwear

marketingagreement, agreedplaintiff to act as athe theUnder
agreedagent Polypro one-year period.for a Cormierfor underwear

existing inventory by plaintiffhim thesell the transferred toto
goodsinventory), (“new” inven-(“old” and sell newto manufacture

plaintiff. totory), pay contractedand to commissions to the Cormier
originatedplaintiff equal twenty-six percent ofpay to salesthe sums

byoriginatedby plaintiff, twenty percent not thethe and of sales
provided for aplaintiff, one-year period. payment termsfor a The

closing date,$20,000 payment “to be credited as an advanceon the
against $20,000in excess ofcommissions.” Commissions earned

paid monthly.were to be
addition, agreed Polyproparties sales were to beIn the that all

Inc.,“‘keystone’ Polypro,[m]arkup” of tobased on a so-called 100%
corporation, ‘Polypro,new Inc.’and that Cormier “shall have a

assign right obligation”shall all of his and under theformed and
agreement corporation.to the

agreement into on the sameAn to was enteredamendment the
plaintiffgoverned on the sale ofand the commissions due to thedate

markupexisting inventory goods. onBecause theand the L. L. Bean
fifty-100%, agreedgoods parties to awas less than thethese

split margin of thetwo/forty-eight percent on above the cost“the
goods” purchaser, respectively.between seller and



218

agreement, inventoryPursuant to the was transferred to Cormier
22,July 1981, Polypro,in late June 1981. On Inc. was formed and

capitalized $2,500. Correspondencein the amount of between the
parties plaintiffindicates that thereafter the conducted business

Polypro,with both Cormier and Inc.
plaintiff’s superior allegedThe court action that Cormier breached

purchase agreement by failingthe and insale March to1982 make
payments agreement. Polypro,due under the Inc. was added as a

pursuant motion,pre-trialdefendant to a but after trial the master
against Polypro,recommended that the claim Inc. be dismissed. The

corporation assigneemaster found that the did not become the or
delegatee agreement, any agree-of Cormier under the or enter into

evidence,plaintiff.ment with the Based on the the master found
Cormier, Inc.,Polypro, agreement,but not liable under the and

damages against appealed.awarded Cormier. He
appeal (1) Polypro,The issues raised on are whether Inc. and not

agreement; (2) correctlyisCormier liable under the the master
assignment occurred; plaintiffruled that no (3)or novation the

represented Cormier, provided,to and the contract that a 100%
profit margin precedent payment twenty-was a condition to the of

percent plaintiff;six sales (4)commissions to the the master cor-
rectly damages plaintiff inventoryawarded to the for sold to Corm-
ier; (5) by including determiningand the master erred bad debts in

inventory.the value of sales of new
correctlyfirstWe address whether the master found Cormier and

Polypro, agreement.not Inc. under theliable Cormier raises sev-
arguments personal liability. First,eral in an effort to avoid he

argues Inc.,Polypro, himself,that rather than is liable under the
agreement only promotor corporation.because ahe acted as for the

contention,support paragraphIn of this he refers to three of the
agreement: by parties complete“It is the inunderstood that order to

transaction, corporation, ‘Polypro,this have a newCormier shall
assign right obligationand shallInc.’ formed all of his and under

agreement Corporation.”this to said

agree attemptWe with the master that Cormier’s to avoid
liability by claiming promotercontractual the status of a is unavail­

ing. language quotedThe contractual dischargeabove does not
Cormier.

general promoters“As a personallyrule are liable on con-
theytracts which personally,have entered into even

though they have projectedcontracted for the benefit of a
corporation; promoter dischargedthe liabilityis not from
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corpora-bysubsequent adoption of the contract theby the
formed, is a novation.”unless theretion when

655, (IowaBogue, App. 1981).Moody 310 N.W.2d 661 Ct.v.

incorpo­wasPolypro, Inc.further contends thatCormier
vesting rightsagreement, therebyin therated acted reliance onand

making corporation liable under thecorporation and thein the
CorporationsAlexander,agreement. H. Henn Laws of& J.See

argument unpersuasive the1983). is because cor­(3d111 Thised.§
Id.;ratify agreement.adopt seeporation action or thetook no to

830,Theatres, Graziano, A.2dRKO-Stanley Inc. v. 355 834Warner
corporationAlthough(Pa. the1976). the defendant contends that

rights obligations agreement, we find thatand of theassumed the
requiredstatutoryPolypro, fordid not to the formalitiesInc. adhere

293-A:35, (Supp. 1985).the of business affairs. See RSA :50conduct
by corporation’s board of direc­were authorized theNo contracts

anytors, authority granted by corporationthe to of itsno wasand
Accordingly,inventorypurchase the wefrom Cormier.officers to

agree finding Polypro, did not becomethe master’s that Inc.with
agreement.liable theunder

reject argument he was releasedWe also Cormier’s that
assignment. assignmentliability byfrom record no ofThe discloses

obligation by express in ainterest or An statement con­Cormier.
onlyparty assign liabilitytract shall in setsthat a its the future the

stage assignment; operate Infor an it does not as one. order to
assign goods,of worth of formalthousands dollars’ contractual
requirements imposed by statute must be met. RSA 382-A:2-201.See

assign Inc.,rights obligations Polypro,attemptingIn to and tohis
comply statutory requirements orCormier did not with these with

agreement, requires anythe of the to interms which beamendment
writing.

Likewise, persuadedwe are not that a novation occurred.
party“A is that as anovation a substituted contract includes one

obligeeobligor original duty.”who the thewas neither nor of the
(Second) (1981). ARestatement of Contracts 280 novation§

requires previous, obligation; agreement“(1) (2) ofa valid the all
contract; extinguishment contract;parties (3)a new the of the oldto

validity(4) Moody Bogue, atand of the new one.” v. N.W.2d310 661.
may discharged liabilitypromoter from on a“A be ...

by corporationpre-incorporation novation ifcontract a the
contracting partythe otherassumes contract and the

corporation pro-to the of the for theassents substitution
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moter. . . . highlydoctrine of novation is techni-[But t]he
cal, and a true promotionnovation seldom inoccurs
cases.”

Corporations (1985) (footnotes omitted).18 Am. Jur. 2d 140§

unilaterally dischargeCormier could not himself from the
signed plaintiff;contract byhe with the some affirmative action the

plaintiff was individually.needed to release Cormier The evidence
plaintiffindicates that the personalrelied on Cormier’s wealth in

entering agreement.into this expressunsecured We find no intent
plaintiff’s parton the liability.to release Cormier from Accord­

ingly, express stated,no however,novation occurred. This court has
that to the terms of bya novation need not be shown“[a]ssent

words,express may impliedbut be from the facts and circum­
attendingstances the parties.”transaction and the conduct of the

Ass’n,ColonyTentindo v. Locke 593, 598,Lake 120 N.H. 419 A.2d
1097, (1980).1101 The master ruled that this was not one of the
exceptional ininstances which corporatea novation occurred after a
promotion contract because there was no evidence of assent to such a

plaintiff’s part.substitution on the He found that the evidence
assignment, release,“demonstrated that no satisfaction,accord and

equitable assignment, express impliedor or novation occurred.”

uphold findingsThis court will a theymaster’s unless
unsupported byare the evidence or erroneous as a matter of law. In

Adoption C.,Baby 216, 225,re 101,125 N.H. (1984).480 A.2d 106of
positionmaster in parties,is the best to observe the“[T]he evaluate

evidence, assign credibilitythe testimony.”and to the InId. this
case, agreewe with the master’s regard­assessment of the evidence
ing alleged assignmentthe and novation.

arguesThe defendant next that the awardingmaster erred in the
plaintiff twenty-six percent commissions on Polypro,the sale of new

inventory stated,Inc. plaintiffbecause the contract repre-and the
sented, twenty-six percentthat a commission on paidsales would be
only Polypro, keystoneif markupInc. achieved a arguesof 100%.He

paragraph agreement,that one of the which states Poly-that “[a]ll
pro ‘keystone’sales shall Markupbe based on a (100%) Polypro,to
Inc.,” promise he would be able to aconstituted a that realize 100%
profit margin. argues provisionthat theHe also amounts to a condi-

pay twenty-sixprecedent obligation percenttion to tothe commis-
inventory.of Cormier concludes that since thesions on sales new

met, due,contract is silent on thecondition was not the commission
plaintiffparol theand evidence shows that is entitled to a commis-

marginfifty-two percent the oversion of of cost.
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markup with thekeystone in accordanceInterpreting the term
determined,task. The mastera difficultparties’ intentions is not

others, keystoneCormier, Noyes, thattestimony andofon thebased
doubling of outsideto apricing that refersmarkup is “a retail term

they ware-costs;” i.e., goods reached Cormier’swhenthe cost of the
markup costskeystone refers tomaster stated thathouse door. The

excludes Cormier’sbe doubled thus“in door.” The amount tothe
insurance,development, tele-(e.g., research andinternal costsown

heat, Accordingly, the master rea-rent). we hold thatphones, and
applicable.twenty-six percent to besonably commissionfound the

pos­only oneinterpretation is the reasonablemaster’sThe
pricingThe offacts of this case.the circumstances andsible under

control, we think itgoods exclusive andwas within Cormier’sthe
twenty-sixthehold that he could avoidbe unreasonable towould

key­obligation simply by applying than alesspercent commission
interpretation contract is thatmarkup. of theThe reasonablestone

keystone markupexpected apply and that theto awasCormier
prices If thechose.would be based on the sales Cormiercommission

precedent, couldoperated Cormierterm as a conditioncontract
thereby depriv­yield profit,prices ato less than 100%have set sales

twenty-six percenting plaintiff specified sales com­of thethe
missions.

reject,keystone markup,interpretation which weof theCormier’s
payment that itterm so unreasonableseems intended to make the

missing.applied The defendantand should be deemedcannot be
term,argues that, payment parol indi-in of a evidencethe absence

fifty-two percentplaintiff commission onis entitled to acates the
inventory.profits contends that thisfrom the sale of new Henet

amendment, pertainswhich to old inven-with the contract’saccords
tory goods, intent of theand reflects the trueand the L. L. Bean

held,Nevertheless, meaningparties. of the termas we have the
clear, twenty-sixkeystone markup is and commissions are based on

originated twentyby plaintiff percent ofpercent of sales the and
originated by plaintiff.sales not the

argument master errednext address the defendant’s that theWe
inventoryincluding damagesin in the award the value of unsold

by plaintiff because the contract statestransferred the to Cormier
inventory.plaintiff paid uponwould be the sale of the oldthat the

agreement,paragraph which states thatHe contends that two of the
Cormier,inventory bypayments upon ofmade sale said“[shall be]

therefor,”receipt payment expressly provides plain-of that theand
inventorypayment untiltiff was not to receive for the transferred it

was sold.
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dispute expressparties the master do not the termsThe and
inventory.agreement regarding payment for the transferredof the

issue, however, remedyproper inis the view of the contractThe
objectsplaintiff present return thebreach. The to Cormier’s offer to

inventory, acted in bad faith inunsold and contends that Cormier
failing inventory plaintiffattempt the or to return it to theto to sell

indi­1-203. The facts of this caseat an earlier date. See RSA 382-A:
mitigatestymied dam­plaintiff has been in its effort tocate that the

441,Co.,ages, Emerysee v. and 117 N.H.Caledonia Sand Gravel
448, 929, plaintiff(1977), could haveA.2d 934 because the374

Hence,inventoryattempted weto sell the had it been returned.
inventoryagree plaintiffwith the that offer to return theCormier’s

relief, decision,adequateprovide and affirm thewill not master’s
place plaintiff positionintended to the in the it wouldwhich was

Lahey Shaw,in the contract not been breached. v.have been had 123
648, 651, 911, (1983).A.2dN.H. 466 914

Finally, claimwe address the defendant’s that the master
refusing determiningin to bad debts in theerred subtract

inventory arguesplaintiffcommissions due to the on new sales. He
parties stipulatedfind thethat the master failed to that to the

disagree. The recordamount of bad debts. We master stated on the
record-keeping part parties,due to inaccurate on the of both hethat

certaintycould not calculate with the amount of bad debts. The
determininginmaster did not deduct bad debts the value of new

inventory sales, plaintiff twenty-six percent com­and awarded the
inventory shipped.missions on total new orders

damagesHampshirein need not beThe law New is that
295, 300,certainty. Dunlop Daigle,proven with v. 122absolute N.H.

519, support(1982).444 evidence exists to theA.2d 522 Since
damages by master,amount of awarded the M. Goodell Const.W.

Club, 320, 323-24,Co., Skating Inc.,Inc. v. Monadnock 121 N.H. 429
329, (1981), we affirm the master’s award.A.2d 331

Affirmed.

All concurred.


