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Schneider,Merrill, attorney generaltStephen (Tina assistantE.
attorney general, orally),on the brief and for the State.

McLetchie, Ossipee (Erlandof onSchroeder & C. L. McLetchie the
orally),brief and for the defendant.

Batchelder, questionappeal presentsJ. This criminal the
Superior J.) properly(Goode,whether the admitted evidenceCourt

pertaining imposedtrial to a on atat condition the defendant his
hearing. admitted,properlybail We hold that the evidence was and

therefore affirm.
aggravatedThe defendant was indicted for felonious sexual

assault, 632-A:2, (Supp. 1983). hearing,RSA XI At his bail the
Superior (Wyman, J.) imposedCourt a condition on the defendant

longer alleged victim,that he no live in the same residence with the
thirteen-year-old stepdaughter.his At trial the State introduced
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testimony)(includingevidence the that the defendant hadvictim’s
finger vagina,fondled the victim and inserted his into her that he

her, initiallyexposed genitalshad his to and that the victim
revealed the incidents to her “life education” teacher at school. In

Young,response questioning,to defense counsel’s Malcolm a case
Hampshire ofworker for the New Division Children and Youth

welfare),(formerly the division of testified that no childServices
broughtpetitionabuse was to remove the victim from the defend-

questioning apparentant’s household. Defense counsel’s was an
legal steps separateeffort to establish that the had taken no toState

the defendant from the victim. Several witnesses testified that the
residingvictim had moved out of the defendant’s residence and was

During trial,in Maine. cross-examination late in the the wasState
objection, questionpermitted, over the defendant’s to the defendant

concerning inthe bail condition an effort to rebut the earlier testi-
mony Young separateof that the took no official action toState the

convicted,defendant from the victim. The defendant was and there-
appealedafter to this court.

argues unfairly prejudicedThe defendant that he was when the
jury testimony regarding Accordingheard the bail condition. to the
defendant, judicialevidence of a determination the defendantthat

danger onlypotential inwas a to the child could result an unfair
guilt, byinference of an that couldinference not be overcome a lim-

iting preju-(1)or corrective instruction. The State counters that the
preserved appeal, only objectiondice issue was not for because the

relevance,ground (2)raised at oftrial was on the the evidence was
necessary impressionto rebut the erroneous that allowedthe State

victim,livingdefendant to continue in the same home asthe the and
any light overwhelming(3) inerror was harmless of the evidence of

guilt.
Williams, 437, 443, 29, (1975),In v. 115 N.H. 343 A.2d 33 weState

testimony hearinghisheld that a defendant’s at bail should be
excluded from evidence at his later trial. We now consider whether
testimony regarding imposeda condition at the defendant’s bail
hearing subsequent trial,is admissible at the defendant’s and the

may permitted testimonybe to useextent to which the State such to
misleading advantage resultinga fromcounter defense counsel’s

questioning.

We first address the State’s contention that the defendant
preserve appeal objectedfailed to the issue for because he on the

ground prejudice. Fernald,of relevance rather than See State v. 123
442, (1983). supported byN.H. 462 A.2d 122 This contention is not

Although clearlythe record. defense counsel did not articulate the
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suggest wasthat the evidenceobjection, he didfor hisreason
juryevidence, tothat it would lead theandinadmissible as rebuttal

going say, whyjury did thisguilt. is tostated: “Theinfer Counsel
in, and I most strenu-lethappen? I think it error to statements][the

adequateobjection gaveously object.” the trial court anCounsel’s
ruling assess the effect of the evi-opportunity its andto reconsider

ground prejudiceobjection ofjury. on theTo raise andence on the
“prejudice.”wordnecessarily require to utter thenot counseldoes

admission of evi-claim that thenext address the defendant’sWe
unduly prejudicial. He con-pertaining the bail condition wasdence to

judge previously concluded that thethat a hadtends that the fact
danger,danger, potential to the victimor at least adefendant was a
guilt, therebyjury improper of under-an inferenceled the to draw

mining presumption tothe of innocence afforded the defendant. See
421, 424, 195,Cere, (1984);v. 125 N.H. 480 A.2d 198State United

402,Engineering Corporation, Supp.v. Interstate 288 F.States 409
(D.N.H. 1967).

properlywas admitted ascontends that the evidenceThe State
State, testimonypriortestimony. According the ofto therebuttal

Young jury impression no officialerroneous thatleft the with the
separate from theto the defendant victim. Thewas takenaction

sought misleadingargues legitimately thisit to counterState that
evidence,advantage by eliciting and that theotherwise inadmissible

concerningtestimonyopened for the bail condi-defendant the door
530-31, 1095,Crosman, 527,N.H. 484 A.2dv. 125tion. See State

(1984).1097-98

arguments persuasive. trial,are moreThe State’s At
Young’s bringtestimony that the division of welfare did not an

petition against jury impres­abuse the defendant left the with the
unnecessarysion that it for­the State had determined was to take

separate Testimonymal action to the fromdefendant the victim.
jurybefore the from several witnesses that the defendant and the

longer residing adequatelyinvictim were no the same home did not
impression; testimony sep­rebut the such failed to indicate that the

merelypartaration was in the result of official action and was not a
Hence,family to thedecision. the State’s effort rebut erroneous

impression permissible, unduly preju­was and the evidence did not
Moreover,dice the defendant. this court will defer to the trial

ruling evidence,ofcourt’s on the admission absent an abuse of dis­
Nadeau, 120, 126, 623,cretion. See State v. 126 N.H. 489 A.2d 627

(1985) (trial balancing prejudicialcourt has broad discretion in the
against probative value).ofeffect evidence its



226

Finally, agreewe with the that if theState even admission of
erroneous,the were toevidence be deemed the therecord indicates

Munson,beyonderror was harmless a reasonable doubt. See State v.
191, 193, 646, Dumais,(1985);126 N.H. 489 A.2d v.647 State 126

532, 535, 501, (1985). inculpatoryN.H. 493 A.2d 503 The atevidence
testimony assault,trial consisted of the victim’s detailed of the as

testimony investigatedwell as the of the case worker who the com­
plaint principal.theand of victim’s school We conclude that the evi­

guilt overwhelming,dence of was weand therefore affirm.

Affirmed.

All concurred.
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