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Finally, agreewe with the that if theState even admission of
erroneous,the were toevidence be deemed the therecord indicates

Munson,beyonderror was harmless a reasonable doubt. See State v.
191, 193, 646, Dumais,(1985);126 N.H. 489 A.2d v.647 State 126

532, 535, 501, (1985). inculpatoryN.H. 493 A.2d 503 The atevidence
testimony assault,trial consisted of the victim’s detailed of the as

testimony investigatedwell as the of the case worker who the com­
plaint principal.theand of victim’s school We conclude that the evi­

guilt overwhelming,dence of was weand therefore affirm.

Affirmed.

All concurred.
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Conway,Merrill, general (Ednaattorney M. assistantStephen E.
McGuire, attorney,brief,attorney general, A.on and Kathleenthe

orally), for the State.

defender, Concord, by andDuggan, appellate of briefE.James
orally, for defendant.the

Brock, defendant, Varagianis, convicted inwasJ. The Sandra
transportingSuperior (Dalianis, J.) a controlled substanceCourt of

318-B:2,1. arguments:appeal, she makes twoin violation of RSA On
allegedtwo-year delay(1) of offensethe between the date thethat

against prejudicedof her andand the return an indictment her
law;process (2)her due of and that the trial court errone-denied

hearsayously her For thatadmitted evidence trial. the reasonsat
follow, we affirm.

1981,early Bentley, acting inas an aIn Ross while informant
trafficking investigation area, arrangeddrug in the Seacoast to

marijuana Viel,purchase pound ofone of from Bruce owner the
agreedBentley and Viel to atRochester Car Care. meet Rochester

February trial, Bentleyat on AtCar Care 8:00 a.m. 10. testified that
a.m.,shortly upafter the drove in a8:00 defendant brown Chevrolet

building, Bentley observedinside Car Carepickup From thetruck.
outside and saw the defendant hand Viel aViel meet the defendant

bag. immediatelypaper tobrown Viel returned the Car Care build-
ing gave bag exchangeBentley inthe forand $450.

transaction,During troopers who inthe two State were involved
investigation nearby. Presbyparked Trooperthe were testified that

Trooper positioned in nearhe and Nims themselves two locations
Presby, parking approxi-was in lot-the Rochester Car Care. who a
Care,mately feet from Car also testified that at about a.m.500 8:30

truck, recognized belong-pickuphe observed a brown which he as



228

ing Angelo Varagianis, stayup premises,to drive Carto the Care
time,period Trooper Nims,for a short of and then leave. who was

Care,parked “appearedcloser to Car testified that the driver to be a
female, longish, colored-lightish and slimbrown hair blond hair and
features.”

trial, deliveringAt her the defendant mari­denied the
juana, specificitybut was tounable remember with her where­

10, 1981, sayFebruaryonabouts other to that “atthan she was the
gym” appeal,which she and her husband Onowned. the defendant
argues two-year delay allegedthat the between the date of the

February “prejudicedoffense and her inindictment 1983 and[her]
process ofdenied her due law.” is true thatWhile it the andState

guarantee right speedyFederal Constitutions an accused the to a
trial, I, 14; XIV,VI,pt.N.H. Const. art. amends. thisU.S. Const.

“relative, regard practi­right withis and must be considered to the
Court,justice.” Municipaladministration of Riendeau v.cal Milford

33, 396,34, (1962). applicableN.H.104 A.2d 398 The of177 statute
provides primary guarantee against bringing overlylimitations “the

Marion, 307,charges.”stale criminal United States v. 404 322U.S.
(1971) (quoting Ewell, 116, (1966)).v.United States 383 U.S. 122 In

case, six-yearinstantthe the defendant was well withinindicted the
625:8,1.ofstatute limitations for felonies. RSA

process recognized havingThe due clause has also been as
play protecting against oppressivein delay.”“a limited role to Unit­

Lovasco, 783, (1977);v.ed States 431 U.S. see also789 United States
Marion, Philibotte, 240,suprav. at In v.324. State 123 N.H. 459

recognized arbitrary delay(1983),A.2d 275 we that “an thebetween
mayoftime an offense and the arrest or indictment of a defendant

244, 277,process,”in a denialresult of due id. at 459 A.2d at and
suprathe infollowed standard enunciated v.United States Marion

determining Philibotte, 244,suprafor when such a denial results. at
First, preju­A.2d at the459 277. defendant must show that actual

delay. Then,resulteddice from the the trial court must thebalance
resulting prejudice against delay.the ofreasonableness the Id. See

Lovasco,also United States v. 431 atU.S. 790.

argues prejudicedThe defendant that she was because the
delay hampered preparationher of a defense. She claims herthat
memory day questionof the in had dimmed and that therefore she

allegedunablewas to recall her thewhereabouts at time of the
informant, Bentley,offense. “veryShe also asserts that the Ross had a

memory”poor alleged admits,of the incident. The defendant how­
ever, dimming memories, alone,that of is insufficient to show actual
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Lacourse, 737, 741, 339,506 A.2dprejudice. v. 127 N.H.See State
277;Philibotte, 244,supra v.(1986); at 459 A.2d at United States341

Thus,Marion, further asserts that the loss of404 at 325-26. sheU.S.
trial,eyewitnesses delay.potential from the Attwo also resulted

Bentley peoplethat two other were at Car Care at the timetestified
incident, identifyhe was unable either of them.of the but that to

delayed,claims that had the indictment not beenThe defendant
Bentley might peoplehave been able to remember who the were.

Bentleyspeculative is noclaim is at best. There evidence thatThis
Thus,identity potential whether theknew the of the witnesses.ever

potential opendelay to the loss of witnesses issomehow contributed
presented,the facts we conclude that theto considerable doubt. On

proving prejudice.burden of actualdefendant has failed to meet her

assumingAdditionally, arguendo that the defendant had met
prejudice,respect we would have to balance thather burden with to

against delay.prejudice the of the The articu­reasonableness State
explanations two-year delay,for the includ­lated several reasonable

maintaining identitying secrecy comple­the of the informant’s until
on-going drug trafficking investigation unwilling­of an and thetion

testify personalto his for his ownness of the informant to due fear
Clearly, delaysafety. in notthe this case was unreasonable and

findingfor a the defendant hadwould not be the basis that been
Therefore,process. correctlydenied due we find that the trial court

denied the defendant’s motion to dismiss.
erroneouslyThe defendant next claims that the trial court admit-

hearsay objection. exchange uponintoted evidence over her The
the defendant is aswhich relies follows:

“Q. your[By lastthe of the wit- And I believe state-State
youBentley:] that wasness ment after

Varagianiswaited for Ms. to
come?

A. Yes.
Q. you expectDid her to arrive?
A. Yes.

youQ. expectedHow was it her
to arrive?
Bruce had told me.A.

Honor,Objection, Your hear-[Defense:]
say.

Conway.Ms.The Court:
question,rephraseI’ll the[State:]

Honor.Your
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Fine.The Court:
setting upQ. the course of[By Inthe State:]

deal, you thatdid learnthis
Varagianis be mak-wouldMs.

delivery?ing this
Yes, I did.A.
Objection, Honor.Your[Defense:]
Basis?The Court:
Hearsay.[Defense:]
Response?The Court:

hearsay,it’sdon’t thinkI[State:]
hasn’t statedHonor. HeYour

statement;any out-of-court
it inhe learnedhe’s stated

the course—
Overruled; your exception.”The Court:

“Yes, equiv-Bentley’s response I did” isdefendant contends thatThe
making“Yes, Varagianis bewouldI learned that Sandraalent to

hearsay. agree.notdelivery,” is We doand that the latterthis

offeredHearsay out-of-court statementis defined as “an [in
in the statement.”prove truth of the matter assertedto thecourt]

613,Trainor, 116, 121,Caledonia, 459 A.2d 616Inc. v. 123 N.H.
Looking responses801(c). at the in the(1983); also N.H. R. Ev.see

that,questioning, we are not convinced as theline ofof thecontext
prove the truthsuggests, information was elicited tothedefendant

statement; is,that that the defendantin theassertedof the matter
maintains,making delivery. in its brief andThethe Statebewould

was elicited to establishlikely, informationthat “thefind it morewe
glassthroughgarage theand lookedwhy [Bentley] in thestood

Varagianis’ pickup ... and notwaiting to arrivebrowndoors for the
the truth the matter asserted.”for of

facts,that, virtuallyavers on identicalThe defendant further
692,Ruelke,drug in 116 N.H.conviction v.we reversed a sale State

offending in was that(1976). The statement RuelkeA.2d366 497
Lawrence, just from Chesterfield and“[h]e, stated that he cameMr.

McAlarymarijuanapurchased quantity from Dennishad the ofthat he
fifty statementdollars.” Id. Thisand Peter Ruelke for hundreda

purpose provingclearly for of itsoffered and admitted thewas
truth, marijuanathat the defendant had sold to the out-of-court

presentinthe statement the case was not offereddeclarant. Since
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truth, holding Therefore,for our withits is consistent Ruelke. we
admitting profferedconclude that the trial court did not err in the

testimony.

Affirmed.
Souter, J., sit;did not the others concurred.
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