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Isaac,attorney (AndrewMerrill, general L. assistantStephen E.
orally),attorney general, for the State.on brief andthe

Concord,defender, by brief andDuggan, appellate ofE.James
orally, for the defendant.

Batchelder, appeal contests his convic-the defendantJ. In this
drivingJ.) intox-{Pappagianis, whileSuperiorin forCourttion

offense, argues (1) thethat(DWI)-second RSA 265:82. Heicated
chargingconstitutionally with DWI-barred from himwasState

court, hesuperiortrial de novo in after wasprior to aoffensesecond
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court; (2)convicted of DWI-first offense in district histried and
admissions, response impliedpost-arrest uttered in to consent law

seq. (1982 Supp. 1985),questioning, see et and shouldRSA 265:84
warnings yetsuppressedbeen because Miranda had not beenhave

given; (3) adopt is inand we should a rule that once a defendant
custody, implied questioning preceded byconsent law must be

warnings. follow,For the reasons that we affirm.Miranda
12, 1982, BurrageCharlesOn November Greenfield Police Chief

erraticallysignaled pick-up pullthe driver of an driven truck to
vehicle,approached stoppedover. As the chief the he noticed a

strong emanating emptyalcoholic from cans inodor beer the back
peopleof the truck. Two were in the truck. the chief askedWhen the

vehicle,defendant)(the step ofdriver to out the the defendant
stepped by leaning againstout and steadied himself the vehicle.
According chief, passenger appearedto the the to be unconscious.

police driving,The chief asked the defendant about erratichis and
onlyreplied: drivingthe defendant “The reason I’m is because I’m in

is,shape why you givelot better than hea so don’t me a break?”
sobrietyThe chief conducted four field tests to examine the defend-

reflexes, impartingant’s and thereafter arrested him. After the
implied warnings defendant,consent law to the the chief asked the

breathalyzerifdefendant he would take a test. The defendant
responded: high.”“I’ll blow too The defendant was handcuffed and
put station,in the back policeof the cruiser. En route to the the

preferchief asked the defendant if he would to take a blood test at
hospital. first,the The defendant acceded at but a few moments

responded:later he “I’ll take it next .week.”
police warningsThe chief read the Miranda to the defendant at

rightthe station. As the defendant did not waive his to remain
silent, interrogationno ensued.

chargedThe defendant was with drivingDWI-second offense and
revocation,after court,RSA 263:64. Before his trial in district the

prosequiState entered nolle on chargethe DWI-second offense
prosecutorthe possessionbecause did not have necessaryin his the

proof Instead,priorof the offense. the defendant was tried and con-
drivingvicted on DWI-first charges.offense and after revocation

Thereafter, righthe exercised his superiorto a trial de novo in
592-A:2,court. See RSA 599:1. The prosequiState entered nolle on

complaints,the two broughtdistrict court and two informations
charging the defendant with drivingDWI-second offense and with-

proof responsibility,ofout financial RSA 263:63.
May juryAt Superiora 1983 trial in (Contas, J.),Court the defend-

drivingant was proofconvicted of responsibil-without of financial
ity. juryThe was unable to reach a verdict on the DWI-second
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however, appeal,was declared. Oncharge, and a mistrialoffense
responsi-driving proof of financialthe withoutcourt reversedthis

trial refused to consider thebility because the courtconviction
Goding,questions. 124State v.proposed voir dire Seedefendant’s

781, (1984).A.2d 580N.H. 474
superiorin courtin 1983was retried NovemberThe defendant

sentencing,to this courtoffense. Priorof DWI-secondand convicted
interlocutory questionthe wheth-transfer ofpresented with anwas

in mis-allege prove culpablea statementalmust ander the State
requirementcases, that mens reaand ruled no suchDWIdemeanor

50, de-Goding, (1985). The489 A.2d 579v. 126 N.H.existed. State
conviction.appealed his DWI-second offensefendant then

processappeal dueon is whether the defendant’sThe first issue
chargedrights him with DWI-secondwere violated when the State

court,superior appealedhetrial de novo in the afteroffense before a
conviction. Since the defendanthis court DWI-first offensedistrict

Constitution, needsolely we not address therelies on the Federal
428, 432,Reynolds,State v. 124 N.H. 471 A.2dState Constitution.

Ball, 231-32,1172, 226,(1984). v. 471See 124 N.H.State1173-74
347, provides(1984) (Federal minimumA.2d Constitution350-51

protection rights).of oflevel fundamental

by proceduralbegin analysis addressing two mattersWe our
by First, asserts that the defendantraised the State. the State

appealalleging processa onprecludedbe from due violationshould
initially heightenedraised issue ofbecause counsel the thetrial

process.charge dis­jeopardyin of rather than due Weterms double
challenged proprietyagree trial theand hold that when the counsel

effectivelycharge, hethe State’s DWI-second offenseand fairness of
process superiorfirst court trial.raised the issue at thedue

since did not raiseThe also contends that the defendant theState
trial, pre-superiorprocess his court he failed todue issue at second

trial,appeal. superiorthe thethe issue for At first courtserve
pre-trial suppress groundson anddenied motions to Miranda to

retrial,grounds.process At thedismiss on due the defendant stated
waiving supe-objectionshe his from the firstthat was not Miranda

trial, yet specifically processhe mention duerior court did not the
issue.

Mischlich, Supp.on States v.. F.The State relies United 310
Hale, Super. 407,(D.N.J. 1970),669 and State v. 127 N.J. 317 A.2d 731

arguing(N.J. Sup. App. 1974) in theDiv. that earlier mistrialCt.
nugatory proceeding,a and the defendant’s failurewas therefore to

litigate processraise and his due claim at the retrial was a waiver of
Althoughdisagree. trial court thethat issue. We the has inherent
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ruling,earlier, see Croteautrial courterroneouspower to correct an
553,264, 267, (1954),Landers, 555109 A.2dHarvey N.H.99v. &

relitigateobliged the court’s ear-to test orwas notcounseldefense
retrial,just was a orthererulings pre-trial motions becauseonlier

judge presiding The mistrialat the retrial.wasa differentbecause
Hence, superiorit. thenull all that went beforenot renderdid

objections exceptionsandand thepre-trial determinationscourt’s
mistrial, and remained effective.survived thethereto

arguesprocess The defendant thatthe due claim.now addressWe
constitutionally prohibitedsystem, the State isin two-tiered courta

against superiorinincreasing charges defendant courtafrom the
chargeof a lesserbeen tried and convictedthat defendant hasafter

effect, argues right of defendants toIn he that thein court.district
de novo will beand obtain a trialappeal a lower tier conviction

having against aof to defendif defendant runs the riskchilled a
charge novoat a de trial.more severe

anyrequires increased sentence orprocess thatDue
judicial prosecuto­charge of orimposed on retrial not be the result

receives a more severe sen­vindictiveness. When a defendantrial
appeal, judi­sentencing judge on retrial afterfrom the sametence

judgepresumed states the reasonsis unless thecial vindictiveness
record, and those reasons are basedthe increased sentence on thefor

partconcerningobjective conduct on theinformation identifiableon
original sentencingoccurring the time of theof the defendant after

coming to the attentionprocedure. would also include mattersThis
Pearce,during v.trial court retrial. See North Carolina 395of the

711, 723, presumed,is not(1969). Judicial vindictiveness726U.S.
however, defendant, originally by jury,sentenced a receiveswhen a

retrial,judgefrom the same trial on where addi­a harsher sentence
concerningevidence was heard at the retrial the defendant’stional

crime, judge’sparticipation in forthe and the stated rationaledirect
logicallyharsher sentence was related to the additional evi­the

McCullough, 976, (1986)dence. Texas v.See 106 S. Ct. 979-80
pre­(upholding harsher sentence based on evidence of defendant’s

Moreover, judicialconduct). presumedisvindictiveness nottrial
a de novo inwhen a defendant receives a harsher sentence after trial

system, judgecourt is different and both thea two-tiered since the
prosecutor beginand the with a clean slate. Colten v.defendant See

Kentucky, (1972).104407 U.S.

hand,vindictiveness, presumedthe isProsecutorial on other
this, defendant,in a case such as where the who is faced with a

trial, allegescharge processharsher at a de novo a due violation. See
Roberts,Blackledge Perry, (1974); Thigpenv. 21 v. 104 S. Ct.417 U.S.
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prosecu-(1984). Blackledge, discussed the issue ofIn the Court2916
chargesand the institution of increased beforetorial vindictiveness

trial de novo:a
clearlyprosecutor has a considerable stake in dis-“A

couraging appealingconvicted misdemeanants from and
Court,obtaining Superiorde novo in sincethus a trial the

clearly require expendi-appeal will increasedsuch an
prosecutorial resources before the defendant’stures of

final, may in a form-conviction becomes and even result
going And, pros-erly if theconvicted defendant’s free.

readily discourageat hand to suchecutor has the means
through felonyappeals by ‘upping the ante’ a indictment—

pursues statutoryhiswhenever a convicted misdemeanant
onlyremedyappellate can insure that the mostState—the

hardy novodefendants will brave the hazards of a de trial.
pursuetois entitledof an offenseperson convictedA...

novo, apprehensionstatutory right de withoutto a trialhis
substitutingby more seriousaretaliatethe willthat State

signif-one, subjecting aoriginal him tocharge thusfor the
potential period of incarceration.”icantly increased

held “that it was not constitu-Blackledge, supra at The Court27-28.
Perry’srespond invocation oftotionally permissible for the State to

chargeby bringing a more seriousright appealstatutory tohis
TheId. at 28-29. Courtprior trial de novo.”against to thehim

byoffended allstated, however, is not“the Due Process Clausethat
by poseonly those thatpunishment..., butincreasedpossibilities of

Id. at 27.of ‘vindictiveness.’”likelihooda realistic

Blackledge established aexplained thatThigpen, the CourtIn
when avindictivenesspresumption of unconstitutionalrebuttable

exercise ofresponse to a defendant’s“upped inprosecutor the ante”
2918, TheThigpen, at 2920 n.6.right 104 S. Ct.de novo.to a trialhis

might...pressure . sub­‘institutional that..presumption “reflects
responseprosecutorial to aconsciously . . .motivate a vindictive

ques­right of a decidedto obtain a retrialof hisexercisedefendant’s
Goodwin, 368,v. 457 U.S.(quoting StatesUnitedtion.’” Id. at 2919

prove the increasedAccordingly, must thatthe State(1982)).377
productcharge of vindictiveness.is not the

heightenedthat theof this case indicateThe facts
prosecutorial The Statecharge vindictiveness.the result ofwas not

by establishing (1)thatsuccessfully presumptiontherebuttedhas
originaloffense was theDWI-secondconceded thatthe defendant

court trial basedprepared for the districtcharge, (2) the defendant
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charge, (3) prosecuto-on the more serious there was no evidence of
indicatingrial statements vindictiveness or a motive to chill the

right appeal, (4) only fortuitydefendant’s to and it awas matter of
initiallythat the defendant was not tried for DWI-second offense.

note, however, exceptional circumstances,We that absent such the
charge againstofsubstitution an increased a defendant who has

rightexercised his to a trial de novo would violate the federal due
process clause.

appealThe second issue raised on is whether the defend­
post-arrest, pre-Miranda admissions,ant’s spoken responsein to

implied questioning,consent law suppressed.should have been Once
again, arguesthe State that the defendant has waived the issue. We
disagree. earlier,As we duty litigatestated the defendant had no to

superior Moreover,the issue at his not,second court trial. he has as
asserts, appealthe State properfailed to at the time. The defend­
superiorant’s first court trial ended in a mistrial. Since there was

dispositionno final charge,of the obligationDWI he was under no to
appeal the addition,Miranda issue at that Intime. he was not obli­
gated attemptto to raise interlocutory transfer,the issue in the
which the Thus,State “appeal.”mischaracterizes as an the issue is
properly before the court.

The defendant concedes that the Federal Constitution does not
provide suppressiona basis statements,for of his see South Dakota v.
Neville, 553, (1983),459 urgesU.S. 564 adoptbut us to a rule under

I,part article 15 of the State Constitution that once a defendant is in
custody, police questioning concerning a blood alcohol test must be
preceded by warnings. addressingMiranda issue,In this we refer
to federal case law interpretingas an aid to the State Constitution.

Ball, 226,See State v. 124 N.H. (1983).471 A.2d 347
Cormier,In 253,State v. 127 N.H. (1985), majority499 A.2d 986 a

of suspect’sthis court held that a refusal to take a blood alcohol test
can be againstadmitted as suspectevidence the in a later DWI
prosecution. addition,In the court stated protectionthat article 15’s
against compelled applies onlyself-incrimination to pro-evidence

byvided a defendant 255,that is of a testimonial character. Id. at 499
A.2d at 987-88. The explanationsdefendant’s in this case were
clearly testimonial, theybut whether compelled,were prod-or the

“interrogation,”uct of is another matter.
arguesThe defendant that the inquiryblood alcohol test occurs in

inherently settingan coercive and invites justifydefendants to their
test,refusal to take the interrogationand therefore is which must be

preceded by warnings. disagree.Miranda ManyWe suspects,
guilty,whether innocent or undoubtedly settingfind the intimi-
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nonetheless, inquiry pressuredating; does not defendants tothe
explain take the test.their refusal to

Moreover, agree Supremewith the Courtwe United States
warningsprior does not taint the com­of Mirandathat the absence

normallyresponse questionssuspect in to the routineof aments
supra, the stated:to an arrest. In Neville Courtattendant

driving while intoxi-“In context of an arrest forthe
cated, police inquiry suspect will take aa of whether the

interrogation the mean-test is not an withinblood-alcohol
Innis,ing in v.As we stated Rhode Island 446of Miranda.
‘normally291, police words or actions(1980),301U.S.

custody’ do not constitute interro-attendant to arrest and
highly regulated bygation. inquirypolice here isThe

law, virtuallypresented in words toand is the sameState
requestsuspects. police to submit toall It is similar to a

Respondent’sfingerprinting photography. choice ofor
enjoys prophylactic protectionno Mirandarefusal thus

protection.”Amendmentoutside the basic Fifth
questioningImplied consent is now routine inat n.15.459 U.S. 564

suspects a driver intoxicated.an officer that is Wethis State when
warnings precede impliedneed nothold that Mirandatherefore

admissions, comments,voluntaryquestioning, orlaw andconsent
response implied questioningexplanations spoken in to consent law

in criminal trials.are admissible as evidence

case, ques­response to the officer’sIn the defendant’sthis
driving heconcerning reveals that wasthe defendant’s erratiction

argue, thedoes not and recordin a talkative mood. The defendant
indicate, police bounds ofchief exceeded the thedoes not that the

bynecessary implied (e.g.,law mak­questioning under the consent
regardinging unnecessary inquiries defendant’s reasons for re­the

anyfusing the oftest); is there indication of use sub­to take the nor
Thus,incriminating response. theto an trialtle coercion obtain

“explanations” voluntary.correctly ascourt viewed the defendant’s
159, 162-63, 196 33,White, (1963),A.2d cert.v. 105 35See State N.H.

denied, (1964) (voluntary confession).854379 U.S.
argues requiring policethat a rule officers toThe defendant

rights prior impliedsuspects their to consent lawadvise of Miranda
incriminatinggive suspectsquestioning fair notice thatwould

against them andexplanations would be admissible as evidence
bright-line easy policeprovide would be for the to follow.a rule that
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true,may bya rule is notThis be but such mandated the State Con-
Accordingly,stitution. we affirm.

Affirmed.
Souter, J., part;indissented the others concurred.

Souter, J., dissenting part: portionin I dissent from the of the
opinion holding adequately any proc-that the defendant raised due

jeopardy theoryess issue distinct from a claim of double under the
incorporation.of fourteenth amendment
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