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althoughprocedures, practice permitthose the better would the
subject directlyor his or her counsel to cross-examine rather than
through scope.the chair within reasonable limits and

greaterprovides protectionBecause the National Constitution no
circumstances,inthan does our State Constitution these we do not

petitioners’address the fourteenth amendment claims. See Whalen
Davis,(1977); (1976);424Roe, Paul v. U.S. 693429 U.S. 589v.

Eldridge, (1976).Mathews v. 424 U.S. 319

granted;Petition decision
vacated; remanded.

All concurred.
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Swope, seniorattorney general (GregoryMerrill, W.Stephen E.
orally), for the State.andattorney general, the briefonassistant

defender, Concord, by brief andofDuggan, appellateE.James
orally, for the defendant.

(Pap-Superior Courtin thewas triedSOUTER, The' defendantJ.
charging ofvarietiesalternativeJ.) two indictmentspagianis, under

the victim’smurder, alleging that he causeddegree onesecond
alleging that he630:1-b, 1(a), the otherknowingly, andRSAdeath

manifesting indif-extremerecklessly under circumstancesdid so
:l-b, jury waslife, 1(b). Theid.humanvalue ofto theference
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offensescharges, the lesseras well asthese twoto considerallowed
recklessly, 630:2,1(b) (Supp.causingmanslaughter by RSAdeathof

630:3,homicide, (current version at1(a)negligent1983), RSAand
bydegreeguilty murderof secondwasSupp. 1985). The verdict

manifesting extremerecklesslycausing under circumstancesdeath
indifference.

specificproposedjury, acharge defense counselto theBefore the
ofmeaning to the valueindifferenceof “extremeon theinstruction

it, ongive defense counselto andThe court refusedhuman life.”
beenproposed would haveasappeal the instructionconcedes that

byphraseexplainrequest to therefused aThe court alsoerroneous.
argues thedevising. thatThe defendantof its ownan instruction

byclarifyobligation issuesthereby to thehonor itsfailed tocourt
languagestraightforward to the evi­relatedexplaining inthe law

10, 15,Bird, 440 A.2dv. 122 N.H.of the case. Statedence and claims
disagree441, and affirm.(1982). We443

obligationcomprehensive toAlthough judgetrial has aa
law, duty explain non­judge no tojury the hasa on theinstruct

16,readily comprehended. Id. atphrases that areterms ortechnical
of human life” isindifference to the valueat 444. “Extreme440 A.2d

phrase.asuch

“easilypreviously words as under­have described thoseWe
650,Dow, 205, 207, (1985),stood,” 126 489 A.2d 652v. N.H.State

jury.explain them to a Seewe have cast doubt on the need toand
416, skepticism(1985).Bailey, Ourv. 127 N.H. 503 A.2d 762State

expressed in to the Modelmirrors view the official commentthe
Penal Code:

it demonstrates“Whether recklessness is so extreme that
by[analogous indicated. . indifference to indifference.

knowing killing] questionpurposeful or is not a . . . that
directlyfurther clarified. It must be left to thecan be

of fact under instructions which make it clear thattrier
fairly purposethat to orrecklessness can be assimilated

knowledge be murder and that lessshould treated as
punished as man-recklessness should beextreme

slaughter.”

210.2, omitted).(1980) (footnoteat 22Model Penal Code §
recklessness, pointof thethe Model Code definition“Given
succinctly by askingput adequatelyis andinvolved

of ‘extremethe recklessness rises to the levelwhether
indifference to the value of human life.’”
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(footnote omitted). HampshireId. at 25 Because the New definition
Code,of comparerecklessness is taken from the Model Penal RSA

626:2, 11(c) 2.02(2)(c) quotedwith Penal (1985),Model Code the§
pertinentcomment is to the issue before us. We find the comment

persuasive phrase questionand hold that the in notdoes demand
explanation jury.further to a

attempts contrary authority onlyThe defendant’s to marshal
arguesunderscore the soundness of this view. He first that it would

helpful give approvedhave been to the instruction in State v. How­
land, 413, 416, 188, (1979). although119 N.H. 402 A.2d 191 But a

perfectly proper, readingHowland instruction is even a casual of
really actuallyHowland reveals that the instruction never defines

phrase question; simply repeats juxtapositionthe in it the between
manifestingmere recklessness and recklessness extreme indif­

ference.
submits, second, aHe that two Wisconsin cases indicate need to

State, 440,phrase:the Balistreri v. 83 Wis. 2d 265 N.W.2delucidate
30,State,Wagner(1978) and v. 76 Wis. 2d 250 N.W.2d 331290

they authority position.(1977). are no for the defendant’s InBut
mind,case, liability required “depravedproof of aeach criminal

Balistreri, 445, 294;regardless supraof human life.” 265 N.W.2d at
45,Wagner, supra at 250 N.W.2d at 340. Each case held that the

not be convicted on evidence that indicated he haddefendant could
case,hitting car;attempted with in eachto avoid the victim his and

possiblespoke to the life of others” as athe court of “indifference
mind, Balistreri,regardless“depravedof of human life.”elucidation

450, 294; 45-47,supra Wagner, supraat 265 N.W.2d at at 250
statutoryat Each case thus ends where the clear lan-N.W.2d 340.

begins.Hampshireguage in New

Affirmed.

All concurred.


