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charging jury, anthe neitherpurposes ofigate appeal. Foron
“maycomply considered ... as evi-befailure toinstruction that

of“is evidencenegligence” that a failurenor an instructionofdence
legal fault.constitutesnegligence” an violationstates that OSHA

exactlygot the instructionpurposes, plaintiffspractical theallFor
only by ait wasthey requested. indicates thatThe recordthat

verdict, plaintiffstrial, days that thetwo afterfor new datedmotion
jury thatinstructed thecourt should havethat the trialasserted

was, more, legal fault.regulation withoutaviolation ofcausal
error,timelypreserve of theHaving a claimto raise orfailed

Super. R. and Daboul v.Ct. 72exceptions are overruled. Seeplaintiffs’
1148,307, 309, (1983).1149Hampton, 471 A.2d124 N.H.Town of

Affirmed.
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P.A.,Waldron, Doleac, of Portsmouth& ScottBoynton, Woodman
Weldy,orally), for E.(Charles on brief and NormanB. Doleac the

Weldy.NancyJr., of the Estate ofAdministrator

Robertson, Exeter, orally,by for Denisebrief andofBernard J.
McCarthy.Gerry Robertab/m/n/f

P.A.,Sheehan, (David BrownPhinney, of Exeter S.Bass & Green
Kingston.briefs, orally), for the Town ofF. Kearnsthe and Peteron

singleJohnson, appeals trial in which thearise out of aJ. These
negligenceKingston in connectionforplaintiffs the Town ofsued

85-277, defendant contendsIn themotor vehicle accident. No.with a
Gerry, prove the Town ofto thatplaintiff, Denise failed(1) thethat
care, proximatelybreachduty and that theKingston a ofbreached

juryJ.)(Thayer,injury; (2) Trial Court’splaintiff’s thecaused the
jury theverdict in favor ofinadequate; (3) theandinstructions were

grant remit-required trial court to atheplaintiff andwas excessive
requests courtWeldy that thisplaintiff in 85-275titur. The No.
negligence,comparativeadopt “pure” and assertsofthe doctrine

statute,negligence507:7-a, comparative violates thethat RSA the
Hampshireequal protection process provisions of thedue Newand

follow,that we affirm.and Federal Constitutions. For the reasons
19, 18,11, 1982, teenagers, agesmalesSeptember five threeOn

13, money15, ages pooled their to allowtwo females 16 andand and
time,buy thenineteen-year-old case of beer for them. At theto athe

twenty.was Hedrinking age Hampshire and Massachusettsin New
Raymond, not toin and was askedpurchased alcohol in a storethe
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any teenagersshow identification. The drank beer in the car for a
bystopped Kingston policeshort while before their vehicle was two

p.m. posted speedofficers at m.p.h.,about 8:20 The limit was 40 and
speedthe officers believed m.p.h.that the vehicle’s was close to 65

readingNo radar was obtained.
vehicle,approachedThe officers the and one officer removed a
emptiedbeer from teenagersthe driver’s hand and it. The two older

got presented policeout of the car and the with identification. The
ages teenagersnames and requested.of the other three were No

sobriety given, although policeformal tests reportwere the indi-
subjectscated somethingthat the seemed to have had to drink“[a]ll

bottles,and out of 24 missing.” addition,there were 10 bottles In one
of the officers “glassy eyes.”observed that the driver had The

confiscated, teenagersunconsumed beer was and permit-the were
proceedted to parentalwithout further detention or notification.

The officers informed report concerningthe driver that illegala the
transportation beveragesof alcoholic depart-would be sent to the

vehicles,ment of motor and could suspensionresult in the of his
license.

occupantsThe of the vehicle drove to TheyMassachusetts.
decided, instigation girls,at the of purchasethe two to more beer.

teenagerThe liquor Haverhill,eldest went into a store in Massachu-
setts, againand anywas not asked for teenagersidentification. The

car, eventually arrivingcontinued to drink in the at a drive-in movie
Haverhill,in theywhere midnight.drank beer until almost All or

most consumed,of the second case of beer was and all of the teen-
agers were intoxicated.

groupThe left eventuallythe movie theatre and drove back to
Kingston. 107, teenagersWhile on Route headlightsthe noticed car
approaching and,from believing policebehind mighta car be head-
ing them, hightowards drove off at a speed.rate of The car failed to
negotiate curve,a marker,hit a cement Nancyand overturned.
Weldy, sixteen-year-old girl,the died as a result of the accident.

Gerry, thirteen-year-old injuries,girl,Denise the sustained serious
and her injuries.brother Kevin sustained minor

plaintiffs brought againstThe suit vehicle,the driver of the the
two stores teenagers,that sold beer to the Kingston.and the Town of

againstThe suits the driver and the two stores were settled before
trial.

trial, testimonyAt policy Kingstondisclosed that the of the Police
Department at the time of the teenagersaccident was to release

illegally transportingfound alcohol and write a letter to the
department of motor vehicles. givenThe officers were discretion to

teenagersdecide whether to detain the notify parents.and their The
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reasonablythey “couldn’t antici-involved here testified thatofficers
released,teenagers, purchase moreonce would beer.pate” that the

officers, occupants, testified thatas well as some of the vehicle’sThe
unimpairedthey and able to drive. Atbelieved that the driver was

case, for aplaintiffs’of the defendant moved directedthe close the
verdict, motion.and the trial court denied the

and,Nancy Weldy pursuantjury was at faultfound that 55%The
nothing. Gerry507:7-a, her Kevin was awardedawardedto RSA

comparativeby with his fault.$5000, in accordancereduced 50%
Gerry by$325,000, for herjury Denise reduced 45%awardedThe

comparative fault.
case, judgmentGerry’s moved for not-the defendantIn Denise

verdict, verdict,withstanding to set the forthe aside and remittitur.
judgmentNancy Weldy’s on the ver-plaintiff in case moved forThe

and, alternatively,damages for a new trial on theheroffor 45%dict
negligence.comparative The trial court denied all of theofissue

motions, exceptionspost-trial were taken. The defendantand
85-277,Gerry’s case, plaintiff Weldyand theappealed in No.Denise

Gerry’sappeal in case.appeals in No was taken KevinNo. 85-275.

NegligenceElementsI. of

contention thatfirst issue before us is the defendant’s theThe
85-277, Gerry, proveplaintiff in Denise failed to the elements ofNo.

negligence asserts that trial court erredcase. The defendant theher
judgmentdenying its motions for directed verdict and for not-in

withstanding the verdict.

standard of review of a trial court’s denial of motionsOur
notwithstandingjudgmentand for the verdict isfor directed verdict

Corp., 679,extremely Motorsnarrow. See Faust v. General 117 N.H.
885,683, uphold(1977). We will a denial of these377 A.2d 887

supportsinsufficient evidence the record the trialmotions where
Co., 457, 462,ruling. Spadonecourt’s Reid v. Mach. 119 N.H. 404

1094, 1097 party only(1979). A is entitled to a directed verdictA.2d
is inference fromwhen the movant’s case “the sole reasonable

facts,”undisputed completelyand the non-movant’s claim is without
836, 839-40,Farmington,Townmerit. See Cutter v. 126 N.H. 498of

316, (1985).A.2d 319

dutynegligenceThe elements of are a breach of a of care
by defendant, proximately plaintiff’s injury.causes thethe which

Schnoebelen, 273, 274-75, 185,v. 18 A.2dSee White 91 N.H. 186-87
duty(1941). the defendant breached a ofWe first consider whether

plaintiffs.owed to the The test of due care is what reasonablecare
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Fitzpatrickrequire circumstances. v.prudence would under similar
35, 37, 634, (1957).Company, A.2d101 N.H. 131 637

requireKingston’s policy notTown of unwritten didThe
alcohol,teenagers illegally transporting nor didof found itdetention

notifyrequire police parents. therefore con­the to their The town
in thethat it is not liable for reasonable errors made exercisetends

determiningpolice discretion in whether to detain theof officers’
teenagers.

provides180:2 thatRSA
any duly appointed police. . . officer . . . shall“[w]hen

intoxicatingany person transportingdiscover in act ofthe
anyliquor chapterin ofviolation of this or other law this

state, intoxicatingduty... it shall be his to seize all
liquors being transported contraryfound therein to

intoxicating liquors being illegallylaw. . . . Whenever
transported byshall be seized an officer he ... shall arrest

chargeany person personsor in thereof.”

(Emphasis added.) generallyinThe use of the word “shall” a statute
provision mandatory.indicates that the is DoverSee Professional

Dover, 165, 169,CityFire Assoc. v. 124 N.H. 470 A.2dOfficers of
866, justify(1983). application869 Good reasons the of this statute to

teenagers illegally transportingcases where are discovered alcohol.
dangers minors, alcohol,The linked to the ofcombination and driv­

Comment,ing Thegenerally Politics andare well-documented. See
Law,Consequences Drinking Agethe New Fla.13 St. U.L. Rev.of

(1985). requires police847 We therefore hold that RSA 180:2 offi­
teenagers illegally transportingtocers arrest discovered alcohol.

Kingston policeThe offailure the officers to do so was a breach of
statutory dutythe of care.

Moreover, that, regardless any statutorywe believe of
duty, policyaction in accordance with the town’s was a violation of

duty obligatedthe common law of due care. Police officers are to
protect general public, prudencethe and reasonable dictates that
teenagers illegally transporting alcohol be detained. The foundation

negligencea foreseeability.of cause of action for is ofthe doctrine
“Duty foreseeability together.”inextricablyand are bound Corso v.
Merrill, 647, 651, 300, Teenagers(1979).119 N.H. 406 A.2d 303 who

illegally drinking driving foreseeably presentare released after and
danger themselves,publica to the and to and due care mandates

they parentsthat be and theirdetained notified.

plaintiff, Gerry,The defendant contends that the Denise
prove injury proximately byfailed to that her was caused the
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negligenceconduct. of RSA 180:2 constitutesdefendant’s Violation
injury by creating dangeronly if the violation caused the a that the

Charas,prevent.to Fontaine v.statute was intended See 87 N.H.
424, 426, 417, (1935). requirement proximate418 The of181 A.

negligentliabilitythe of a actor to those harmfulcause “confine[s]
risk,operationconsequences of or of awhich result from the the

risk, foreseeability the defendant’s conductthe of which rendered
604, (1stnegligent.” Nugent, 1955).v. 222 F.2d 610 Cir.Marshall

proximate plaintiff’scan be a cause of theThe defendant’s conduct
bringinginjury in theif it is “a substantial factor about harm.”

101, 105, 151 226,Maxfield, (1959).N.H A.2d 230v. 102Maxfield

superseding theThe defendant asserts that acts broke chain
connecting any negligence plaintiff’sof with thethe defendant
injuries. successfully supersedingIn utilize the defense of aorder to
cause, injuryprove plaintiffthe defendant must that the to the was

Reid, 465,reasonably at 404 A.2d atnot foreseeable. 119 N.H. 1099.
voluntaryargues teenagers’ purchasedefendant that the ofThe

stop, subsequent recklessmore alcohol after the initial and the driv­
ing, disagree.stop.not Wewere foreseeable at the time of the initial

byteenagers being stoppedThe after thewere released
alcohol,illegally beingpolice transportingfor and after observed

car,drinking inthe alcohol and no immediate sanctions werethe
imposed We believe that itother than confiscation of the alcohol.

teenagers’jurywas reasonable for the to conclude that the subse­
quent purchase weof more alcohol was foreseeable. Once conclude

foreseeable,reasonably itpurchase fol­that the of more alcohol was
consumption consequentand effects oflows that the of the alcohol

supportsin the recordwere also Evidenceintoxication foreseeable.
to overturnmotions thetrial court’s denial of the defendant’sthe

Reid, 462, A.2d at 1097.verdict. 119 at 404See N.H.

argues even if Denise Ger­thatThe defendant further
cause,supersedingry’s stop aconduct after did not constitutethe

jury negli­rationally that the defendant’sthe could not have found
“Determininggence primary injuries.was of the com­the cause her

fact-finder,parative negligence parties theof the is a matter for and
reasonably supportsits decision will if evidencenot be set aside the

451,23, 27,Bailey, (1981).it.” Bellacome v. 121 426 A.2d 453N.H.
accident,Gerry yearsDenise time of thewas thirteen old at the and

jury negligencereasonablythe could found that her was lesshave
negligence permittingthan the of the in the release ofdefendant the

teenagers. say juryWe cannot as a of law that the erred inmatter
of fault.its determination
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Jury InstructionsII.

challenge inWe next address the defendant’s No. 85-277 to
giving refusing give juryvarious instruc­the trial court’s and to

challenges giveto antions. The defendant first the court’s refusal
concerning require­proximateinstruction cause which contained the

sequence sequenceofment a “continuous or unbroken of events
negligent injury.” argumentbetween the claimed act and the This is

jury plaintiffwithout merit. The trial court instructed the that the
prove negligence directlyhad to that the defendant’s caused the

plaintiff’s injuries by showing negligencethat “in of onthe absence
part employeeofthe the defendant or the defendant’s the accident

happened.” jurywould not have The court further instructed the on
significance intervening they proximateofthe events as relate to

adequate.cause. We find these instructions more than

The improp­defendant also asserts that the trial court
erly juryfailed to Gerryinstruct the that Denise should be held to
an adult standard Paquin, 187,of care. In Dorais v. 113 N.H. 304

(1973),A.2d 369 youth’s intelligence,we held that expe­a“[o]nce
judgmentrience and pointmature to capacity per­the where his to

ceive, appreciate involvingand avoid situations an unreasonable risk
of harm to approximates capacityhimself or others adult,the of an

youththe will be 190,held to the adult standard of care.” Id. at 304
GerryA.2d at thirteen-year-old girl372. Denise was a at the time of

Notwithstanding anythe accident. experience alcohol,with she
appreciate dangersfailed to drinking driving,the of and and her

judgment had not matured to the level of a reasonable adult in like
circumstances. The trial jurycourt Gerryinstructed the that Denise
should be held to “the ordinarystandard of care which an thirteen-­
year-old intelligencechild of her experienceand knowledgeor
would have exercised in the same or similar circumstances.” We
find no error in this instruction.

Finally, challengesthe defendant the trial court’s
concerninginstructions Gerry’s comparativeDenise negligence.

Although the givecourt refused to requestedthe defendant’s
instructions, fullythe jurycourt regardinginstructed the compara­

negligence.tive The defendant is not entitled to have the court use
requestedthe exact words of Bradshaw,instructions. Rawson v. 125

94, 100, 37,N.H. 480 (1984).A.2d 41 adequacyThe test of jurythe of
instructions is fairly presentedwhether the case was juryto the so

injusticethat “no legalwas rightsdone to litigants.”the of the
Faust, 686,117 N.H. at 377 A.2d at 889. We hold that the trial
court’s adequately presentedinstructions more than the case to the
jury.
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Jury VerdictIII.

argument is that thein No. 85-277finalThe defendant’s
ofas a matterplaintiff was excessivejury in favor of theverdict

narrow, we willjury is andof verdictsof reviewlaw. Our standard
person have made suchcouldunless “no reasonableuphold a verdict

137,Investors, 133,RealtyFlatley 125 N.H.v.award.” Johnstonan
that Denise55, trial indicated(1984). Evidence atA.2d 57-58480

enjoyment of herpain limited herGerry’s injuries her andcaused
jury’s verdictsay amount of thedaily that theWe cannotactivities.
have reachedfact-finder couldthat no reasonableso exorbitantwas

result.the same

NegligenceComparativeIV.

argumentplaintiff’s in 85-275 con­Finally, the No.we address
plain­507:7-a, negligence statute. Thecerning comparativetheRSA

comparative neg­“pure”adopt ofurges to the doctrinetiff this court
negligentplaintiffs to recover fromligence, allwhich allows

degree apportioned toof faultin accordance with thedefendants
fifty percentplaintiffs or lesspermits who areeach. RSA 507:7-a

defendants, damagesnegligent withnegligent fromto recover
negligence. policydegree ofby plaintiffs’ of The basicthereduced

long“equal-faultrecovery basis” “as as thepermits on anstatutethe
primary cause of the accident.”negligence not theplaintiff’s was

N.H., 750, 754, 465 A.2dHurley 123 N.H.v. Public Service Co. of
1217, 1220 (1983) (emphasis added).

rejectedlegislature the doctrine ofthat thebelieveWe
conceptsnegligence thecomparative based on “a belief that“pure”

deeply-imbedded in law‘responsibility’ our toand are tooof ‘fault’
Nixon, “Legislativebeing The Actualjustify discarded.” Seetheir

Statute,Comparative Negligence 12Hampshire’sBehind NewIntent”
17, “pure”(1969). adoption of the doctrine of com­24 TheN.H.B.J.

legis­provincenegligence appropriately the of theis moreparative
legislaturelature, the that enacted theparticularly when it was

Equipmentnegligencecomparative Consol. Util.rule.current Cf.
287,258, 261,Corp.,Mfg. N.H. 459 A.2dInc. v. Emhart 123Serv’s

(1983).288
however, equalargues, thethat violatesplaintiff RSA 507:7-aThe

Hampshireprocess provisions of the andprotection due Newand
issue,plaintiff this how-did not raiseTheFederal Constitutions.

jury,ever, but rather raised ittrial court instructed thebefore the
notwithstandingjudgment the ver-first time in a motion forfor the

argues objectedAlthough plaintiff to the trialthat hedict. the
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jurycomparative fault to theofthe issueto sendcourt’s decision
damages, court was notthe trialsending the issue ofbefore

objection on constitutionalwas basedplaintiff’stheinformed that
issues.

requestreasonably forcase, that aplaintiff awarewasIn this the
was out of theis unconstitutionalthat RSA 507:7-aa declaration

obligated inform the trialtoordinary. wasplaintiff thereforeThe
raised,being precluded fromand is nowissue wasthat a newcourt

distinguishable from the case inraising appeal. ison Thisthe issue
customary instructionsreasonably thethatassumeswhich counsel

case,ruling. latterby In thegiven surprised a court’sand iswill be
counselopportunity the issue untilno to raisewould havecounsel

that a new had arisen.aware issuebecame

requirement plaintiffThe basis for the that the first
givean issue below to an opportunityraise is the trial court to rule
Thaxton, 1152,1148,on the issue. v. 122See State N.H. 455 A.2d

1016, (1982). opportunity1018 The trial court was not afforded an to
therefore,plaintiff’s and, plaintiffconsider the contentions the is

precluded raising appeal.from onthe issues

Affirmed.
Brock, J., dissented; the others concurred.

Brock, J., dissenting: My qualms aspects major-with other of the
ity’s analysis aside, agree partI cannot with their conclusion in I of

opinion Gerry’s injuries legallytheir that Denise were a foreseeable
consequence agentsof the conduct of the defendant town’s in this

police.case—the
majority teenagers’ voluntaryThe intoxication,reasons that the

consequent intoxication,and the reasonablyeffects of that were
disagree. initially being stopped byforeseeable. I After the town of

Kingston police early evening exceeding speedin limit,the for the
teenagers Massachusetts, illegallythe purchaseddrove to a case of

beer, movie,went to a drive-in drank the beer and became intoxi-
Approximatelycated. policefive hours after the officers had first

him,stopped apparently fearing policethat a followingcruiser was
car, speedsthe mphthe driver exceeded of in100 an effort to avoid

police. pointa further encounter with It was at this that the driver
negotiatefailed to a curve in the road and the fatal one-car accident

occurred.
myIt is injuriesview that neither the behavior norof the sus-

by teenagers legally consequencetained the were a foreseeable of the
police youthsofficers’ decision not to arrest the at the time of the
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Accordingly, forstop. the town should not be held liable theinitial
by plaintiffs ininjuries either of the this case.suffered

effect, majority imposes duty police, per-a on the whileIn the
duties,forming anticipate steps to avoidto and to taketheir official

discretionaryconsequences of their actions.the most remoteeven
prevent conductExpecting officers to foresee andlaw enforcement

unreasonablyteenagers placesin this case anthat of thesuch as
them, require public policy.to so is not soundburden on andonerous

respectfullyI dissent.
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