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79:1, (Supp.IIIpassing that RSAinWe noterequested abatement.
1986, changing1, the man-Aprileffective1985) been amendedhas

language.discretionarycase tolanguage in thisdatory relied on

and remanded.Reversed

othersJJ., participate; theJohnson, notdidandSouter
concurred.
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Merrill, attorney general Swope,(Gregory assistantStephen W.E.
byattorney general, brief), brief for theon the State.

defender, Concord, by for theDuggan, appellate of briefJames E.
defendant.

defendant, Chapin, triedBROCK, was indicted andThe AllenJ.
assault, 632-A:2,aggravated felonious sexual RSAon two counts of

jury Superior (DiClerico,1983). in the Court(Supp. After a trialXI
guiltyguilty on theon one count and notJ.), foundthe defendant was

to set aside the verdictcount. The defendant’s motionother and/or
denied, bysubject exception. raisedto The issuefor a new trial was

convicting the defendant of theappeal is the verdictthis whether
girl acquitting him the assault on the otherone while ofassault on

reversiblygirl is inconsistent.
contradictory times, girls’ testimonyAlthough recountedat the

eveningDuring offollowing sequence the hoursthe of events.
neigh-26, 1984, babysittingAugust were at atwo minor females

girlsp.m. the walked to the homeafter 11:00bor’s house. Sometime
them, entering the housedefendant followedof one of them. The

was at thepermission. The minor’s mother work. Whenwithout
premises, the defendantgirls him leave the refused.asked to

Instead, girls clothingto remove their and dance withhe told the
individually,dancing with each of them hehim. he wasWhile

vaginas.finger fingersor into theirinserted his
trial, only penetrationgirl as to the defendant’sAt each testified

girlvagina. could substantiate whether theinto her own Neither
penetrateddefendant the other.

any place. he wouldThe defendant denies that assault took While
evening,girls’ companyin the that he asserts thatadmit that he was

sexually girl. accompa-He claims havehe did not assault either to
babysitting job, theygirls home from their after which allnied the

grandfather minors,music until the of one ofto the wholistened
door, noise, investigated, and asked him to leave.lives next heard

two-day trial, jury guiltyFollowing verdict of ofa the returned a
guiltythe on of the minors and not of the assault on theassault one

to set aside the verdictother. The defendant filed a motion and/or
trial, Appealingfor a which the trial court denied. the denial ofnew

motion, jury’s to returnthis the defendant asserts that the decision
illegal “compromiseinconsistent verdicts was the result of an . . .
concerningignored thewhich the substantial doubts raised credibil-

ity alleged requestsof both victims.” The defendant a new trial on
to that conviction reflects the consideredthe conviction “assure [the]

judgment juror guiltyis in fact of oneof each that the defendant
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simply jury’sof theoffense and does not reflect an abdication
function.”

Inconsistency, case, allegedin orthe context of this means “[a]n
Annot.,compatibility the verdicts.”actual lack of rational between

259, (1968). jury’s18 A.L.R. 269 The defendant asserts that the3d
convicting assaulting girl acquittinghimverdicts of one while him

assaultingof the other are inconsistent because the indictments
single jury’sarose from a incident and ofthe assessment the credi-
girls’bility testimony girls’of the was determinative because the

testimony was the sole basis for conviction.

However, contrary reversibly ifverdicts are not inconsistent
case,upon consideration of the facts and circumstances of the the

jury’s conclusions can be reconciled on a rational basis. v. Les­State
sard, 788, 790-91, 516, (1983); People123 N.H. 465 A.2d 517 v.

347, 350,Fields, App. 372, (1976).Mich. 239 N.W.2d We find66 374
basis,that the verdicts in this case can be reconciled on a rational

inconsistencyand therefore conclude that no reversible exists.

The defendant mischaracterizes the assaults when he refers
“single Although allegedto them as a incident.” to have occurred at

approximately time,the same there were two different victims of
chargedtwo distinct assaults. Where several inoffenses a multi­

variations,count indictment involve factual such as different vic­
tims, finding ordinarilythe on one count will not be held inconsist­

any State, 139, 141,ent with that on other. See Davis v. 229 Md. 182
49, 50, denied,A.2d (1962).cert. 371 U.S. 898

trial,At each victim pene­testified as to the defendant’s
vagina gave testimonytration of her own but no as to the assault on

jury could, anythe other. inconsistency,The without believe the testi­
mony of one of the victims and guiltyfind the defendant on that
charge, finding testimonywhile the allegedof the other victim lack­
ing credibility,in and find the defendant innocent on the other

charge. jury’sassault It is the testimony,function to hear the
witnesses, judgeobserve the credibility;and bytheir it is not bound

may accept rejectthe evidence and or the evidence in whole or in
part. Sands, 570, 590,State v. 202,123 N.H. A.2d (1983).467 214

juryBecause the testimonyobserves and evaluates the of the wit­
nesses, generally positionit is in a better than this court to deter­

credibilitymine the facts and to assess the of the witnesses. See State
Champagne, 648, 651,v. 1161,125 N.H. 484 (1984);A.2d 1163 State
McAvenia, 580, 582,v. 967,122 N.H. (1982).448 A.2d 968
Upon record,a review of the jury’swe conclude that the differing

credibilityassessments of the girls’of the two testimony pro-could
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judgediffering The trialverdicts.for itsa rational basisvide
separate offenses”jury offenses asto “consider thetheinstructed

respect and con-to each offensewith“[cjonsider the evidencetoand
youroffense, at ver-respect and arriveto eachthe law withsider

jury justdid that.appears that theseparately.” Itdicts

inconsistencycase, present andThus, nothe verdictsin this
court, therefore, cor­logical The trialcapable reconciliation.ofare

to set aside the verdictrectly motiondenied the defendant’s and/or
trial.for a new

Affirmed.

All concurred.
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