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judgediffering The trialverdicts.for itsa rational basisvide
separate offenses”jury offenses asto “consider thetheinstructed

respect and con-to each offensewith“[cjonsider the evidencetoand
youroffense, at ver-respect and arriveto eachthe law withsider

jury justdid that.appears that theseparately.” Itdicts

inconsistencycase, present andThus, nothe verdictsin this
court, therefore, cor­logical The trialcapable reconciliation.ofare

to set aside the verdictrectly motiondenied the defendant’s and/or
trial.for a new

Affirmed.

All concurred.
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Boston, Massachusetts,Kowal, and Wad-Davis, ofBraucher &
Chiesa, (RichardStarr, Peters, of Manchester W.leigh, Dunn &

plaintiffs.orally), for theandon the briefSchwartzman
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P.A.,Runyon Sweeney Peterborough (Walter Sweeneyand of H. on
orally),the brief and for the defendant.

Craig, McDowell, (James CraigWerners of Manchester on& W.
orally), Hampshirethe brief and for the Association of New Home-

builders, as amicus curiae.

King, appealC.J. This arises from an order of Trialthe Court
J.) granting summary judg-(Wyman, the defendant’s motion for

presented subsequent purchaserissue is whether ament. The of a
may damages negli-home sue the builder for based on the builder’s

gent performance originalof the construction contract. We hold that
obligation subsequent purchasersa builder has no tort to of a house

resultingpreventto economic harm from defects in the house. A
purchaser’s damages remedyingaction for for the cost of defects

contract; accordingly, privitysounds in in ofthe absence of contract
builder,purchaserbetween the and the no action can be maintained.

1978, completedIn the defendant construction of a single-family
Peterborough. clapboardsresidence in theThe installed on house
by Balog, original Balog pos-were selected Dennis tookthe owner.

1978,Januarysession of the house in house tobut sold the his
year’semployer employerbefore the His in turn sold the houseend.

Februaryplaintiffsto inthe The contract between the seller1979.
plaintiffs provided “purchasers agree acceptand the that tothe the

premises in... ‘as is’ condition.”
Februaryplaintiffs possessionThe took of the house in 1979.

Thereafter, they warpingclapboardsobserved that the were and
cracking. plaintiffs complained defendant,The to the de-the but

repair siding. plaintiffsfendant refused to the The then hired
replace clapboards,another contractor to the and in March 1983

action, alleging clapboardsinstituted this defectivethat the were
and that the install them in a workmanlikedefendant had failed to
manner.

complaint raising contract,mayThe be read as both a claim in for
tort,implied warranty habitability, forbreach of of inand a claim

negligence. argument, plaintiffs impliedAt oral the waived the
warranty issue, acknowledging privitythere nothat was of contract

They contend, however,between themselves and the defendant. that
privity negligence Accordingthe lack of should not bar their action.

plaintiffs, subsequentto the a homeowner is entitled to the same
protection original purchaseras the of a house because latent
defects, clapboards,such as defective should be known to the

potentialmaterialsbuilders who handle the but are fordifficult
Thus, they conclude,purchasers to detect. the defendant contractor
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duty ordinary includingparties,had a of care to all foreseeable sub-
house,sequent purchasers clapboardsof the werethe to ensure that

properly installed and were not defective.
brief, exclusivelyplaintiffs relyIn their the almost on cases from

jurisdictions warranty habitabilityimplied ofother that extend an
see,subsequent purchasers, e.g., Homes,to Richards v. Power craft

Inc., 242, permit subsequent pur-(1984),139 Ariz. or a678 P.2d 427
chaser negligent performance originalto sue the builder for of the

inconstruction contract that results defects latent at the time of
see, Homes, Weller,purchase, e.g., Cosmopolitan Inc. v. 663 P.2d

Annot.,(Colo. 1983). generally (1981).1041 See 10 A.L.R. 4th 385
large part by policyThese courts have been motivated in two con-

First, subsequent purchasersiderations. neither the initial nor the
effectively inspect underlyingcan the construction or discover latent

purchase. Second, increasingly society,defects before in an mobile
reasonably frequent changesbuilders can foresee in home owner-

See, Homes,ship. e.g., Cosmopolitan supra Accordingly,at 1045.
sought rectify perceivedcourts have to the unfairness that arises

subsequent homeowner, worthywhen a protectiondeemed no less of
purchaser, recoverythan the initial is denied because of the lack of

privity of contract with the builder.
Although cognizant problems subsequentwe are of the a

may face,homeowner examplewe decline followto the of these
thereby departcases and principlesfrom uponthe traditional which

predicated.contract and tort actions are Two decisions from other
jurisdictions regard.are instructive in this In Redarowicz v. Ohlen­

171,92 Ill. 2d (1982), plaintiff,441 N.E.2d 324 the a subse­dorf
quent purchaser home, alleged chimneyof adjoininga thethat and

separatingbrick wall were from the house and that the basement
Supreme permittedwall was cracked. The ofCourt Illinois the

plaintiff implied warrantyto builder forsue the breach of of habit­
fitness,ability stating:and

warranty habitability“The of publicis a creature of
policy. judicialIt is a pro-innovation that has evolved to

purchasers upon discoverytect of new houses of latent
in warranty habitabilitydefects their homes. While the of

has roots in sale,the execution of the forcontract we
emphasize independently.that it Privityexists of contract

required.”is not

183, (citationsId. 441at N.E.2d at omitted);330 Woodward v.cf.
Co., Inc., 514,Chirco Const. 141 Ariz. (1984) (stating687 P.2d 1269

imposition by impliedthat the law of an warranty habitabilityof
duty arisingdid not transform the out of the contract into one based
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alone, was notprivity of contractthatprinciples buttorton
action).required theto maintain

Redarowiez,dissenting justice whoinagree with theWe
warranty.implied in theallowing ofaction for breachanthatstated

imposing strict lia­toprivity contract was tantamountofofabsence
C.J.,187, (Ryan,441 at 331-32bility Ill. 2d at N.E.2din tort. 92

law, warrantyimplied ofHampshire andissenting). NewUnder
of a residence.to the first ownerhabitability the builderruns from

629,435, 436, (1975).Burleaud, 342 A.2d 630115 N.H.v.NortonSee
partyhowever, only of awarranties, imposed in favor“areImplied

already intent to bemanifested anhasthe defendantwhomto
Jurisprudence,Liability 66Note, in ProductsEconomic Lossbound.”

liabilityWarranty “an incident to917, (1966). is948L. Rev.Colum.
a mat­It remainsitself.” Id. at 949.contractcore of consent—thethe

privity.and, such, subject requirement ofto theiscontract aster of
153,481, 484, (1969).Lachance, A.2d 155256109 N.H.Elliott v.See

otherwiseprivity contract but wouldofwho lackPlaintiffs
cir­warranty may limitedimplied under certainclaim forhave a

liability Elliotttheory in tort. Seeof strictsue under acumstances
recently only or consumeremphasized that the usersupra. haveWe

negli­proofunreasonably dangerous product, for whom ofanof
theorymay proceed a ofimpossible, onpracticallygence would be

Corp.,liability. Bagley Environment 127v. ControlledSeestrict
homebuyer823, (1986). a556, 560, BecauseA.2d 825-26503N.H.

negli­difficulty provingdegreeordinarily ofnot have thatwould
remedy.builder, thewe decline to extendgence part of theon the

ofsubsequent for breachAccordingly, purchaser cannot suea
with theprivitywarranty of contractin the absence ofimplied

builder.
Homes, Inc. v.Cosmopolitanconsider iscase weThe second

Homes, theCosmopolitan1983). InWeller, (Colo.P.2d 1041633
by the defendantshouse builtof afourth ownersplaintiffs were the

1977, the foundationbought house inplaintiffs thein After the1973.
negligence.forcrack, plaintiffs the buildersbegan the suedto and

privityof ofstated that the absenceSupreme of ColoradoThe Court
neg-not bar theplaintiffs didthe and the buildersbetweencontract

ligence claim:
of civilobligation is not the touchstone‘contractual“[T]he

inde-only anfrom whichliability in It is the matrixtort.
obliga-obligation may A contractualarise.’pendent tort

duty workperform thegives to a common law torisetion
skill. Thewith care andsubject contract reasonableto the
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the buildermay betweenhave existeda contractfact that
not transformoriginal purchaser the home doesoftheand

itsobligation the measure ofintobuilder’s contractualthe
performance.”arisingliability of its contractualouttort

foreseeabil-omitted). concluded thatThe court(citations1043Id. at
duty the buildersscope owed and thatof theity thedetermined

workmanship suchprevent induty plaintiffs to defectsto theowed a
Id. at 1045.deficiencies.as structural

privity does notagree of contractthe absence ofthatWe
improper per­negligence fromnecessarily action that arisesabar

Bank,Savings 109v.Robinson Colebrookof a contract. Seeformance
disagree837, with382, 384-85, (1969). But we839254 A.2dN.H.

the builders’Supreme of Colorado thatof the Courtconclusionthe
bargainhomebuyersgive benefit of theirduty theto thecontractual

dutybuyers; namely, to exerciseobligation aowed thea tortis also
Cosmopolitanbuilding no defects exist. Seethe house so thatcare in
constitutingJ.,Homes, (Rovira, dissenting). Facts aP.2d at 1050663
duty byowedmay a breach of aalso constituteof contractbreach

independent contract. Lawton v.plaintiff of theto thethe defendant
576,Co., 607, 613, A.2d 580Ins. 118 N.H. 392Great Southwest
Inc.,Sons, Eng.,Paragon 110v. Homes New(1978); Inc.Dunn & of

217, 5,215, (1970). of contract stand­Yet “a breach265 A.2d 8N.H.
Thus,give supra.Lawtoning not rise to a tort action.”alone does

alleged,performance isimproper in of a contractconduct thewhere
pro­necessary identify plaintiff has an interestwhether thetoit is

onlyby in contract.or one enforceabletected tort law
duty pro-proposition has a tort tosupport of the that a builderIn

negligentinjury to itsparties from dueforeseeable thirdtect all
Whitcomb, 171,work, 121 A.2dplaintiffs cite v. 100 N.H.the Russell

case, portion pub-excavated a of a(1956). In the defendantthat781
City plaintiffs that thehighway of Keene. The claimedfor thelic

plaintiffs’of the build-the walls and basementsexcavation caused
building“independent and constructionings held thatcrack. Weto

general ofbe held to a standard reasonable careshouldcontractors
foreseeablyparties maythird who be endan-protection offor the

negligence, acceptancegered by of thecontractor’s even afterthe
173,employer].”or at 121 A.2d at[by owner Id. 782.work the

stated, obligation plaintiffs preventSimply ran to to thea tort the
alleged.damageproperty

damageproperty byThe caused the defendant in Russell is
different, however, type allegedfrom the of presentharm in the

plaintiffs’ property damagecase. The claim does pernot involve se.
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resultingRather, alleges loss from thewrit economic defend-the
obligation.properly performto a contractual Economicant’s failure

products liability context as the “dim-has been defined in theloss
quality.”inproductvalue it is inferiorinution in the of a because

Comment, Liability to Purchasers “Eco-Remote forManufacturers’
Contract?, 539,Damages or 114 Pa. L. Rev.nomic Loss” U.—Tort

accidentallyproduct(1966). When a causes harm to541 defective
resulting personal injurypersons property, harm asor the is treated

damage. damage prod-propertyor when to the inferiorBut occurs
causes,itself, through oruct deterioration non-accidental the harm

Note, inis as economic loss. Economic Loss Productscharacterized
Jurisprudence, 917,Liability (1966).L.66 Colum. Rev. 918 In

general, causing injurypersons personalfrommust refrain and
damage parties, corresponding dutyproperty to butthird no tort

Accordingly,respectwith to loss. Id. inexists economic at 944. Rus-
sell, damageplaintiffs’ property compensablewas inthe tort inde-
pendent City. dutyof the withtortfeasor’s contract the No similar

plaintiffs presentruns from the defendant to the in casethe because
alleged isharm economic loss.the

723,in Morvay Companies,v. Hanover Ins.Our decision 127 N.H.
(1986) Morvay,A.2d 333 is in accord. In we held that when an506

company investigate policyholder’stoinsurance hires someone a
claim, investigator duty neg-the has a to the to refrain frominsured
ligent 725,conduct that causes financial insured. Id.harm to the at

privity MorvayA.2d at 335. No of contract existed in between506
investigator Nonetheless, relationshipandthe the insured. the

foreseeablythem was bebetween such that the insured would
by Therefore,investigator’s permittedthe work. theaffected we

inplaintiff sue tort lossto when financial occurred.

ofinappropriatefind it to cause actionWe extend a similar
present thein case. The construction contract between defend­the

original parties,contemplated thirdant and the owner no services to
Morvay. plain­incontract was it that theas did the Nor foreseeable

by potentialthetiffs would be affected the builder’s work. Where
identifiable,plaintiff injury plaintiffis and to therefore actu­that is

foreseeable, dutyally prevent maya of care to or other losseconomic
plaintiff. Morvay any subsequentsupra.extend to that See To allow

however,purchaser tort,home the inof a to sue builder would be to
specter liability.tosubject the of Therefore,a builder unlimited

traditionally reasonablyalthough anyaccordsthe foreseeablelaw
remedy personal injury damage,party propertyfor ora we hold

remedy inno similar exists in tort for loss cir­that economic the
of this case.cumstances
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in from economic loss and the cor­The interest freedom
obligationresponding preventto economic loss are best character­

obligationsinized terms of contract rather than tort. Contract are
parties bargaining“based on the manifested intention of to athe

Keeton, Dobbs, Owen,transaction.” W. D. R. Keeton & D.
Keeton, 92, (5thand the LawProsser on of Torts at 656 ed.§

1984) (hereinafter Keeton). purposecited as “The ofProsser & the
duty receipt thing bargainedcontract is to secure the of for ..the ..”

Dunn, 217, obligations,110 at onN.H. 265 A.2d at 8. Tort the other
hand, “imposed by policyare duties onlaw considerations to avoid

others,” independent promisessome kind of loss to of made. PROSSER
supra. bargainKeeton& mere deterioration or loss of is“[W]here

claimed, qual­the concern is with toa failure meet some standard of
ity. quality byThis standard of must be defined reference to that

agreed Vandendeale,parties upon.”which the have Crowder v. 564
879, (Mo. 1978) (stating subsequent purchaserS.W.2d 882 that a of a

in bargain).home cannot sue the builder tort for loss of
Sons, Inc., 154,In Roberts v. Richard & 113 N.H. A.2d304 364

(1973), plaintiff negligence,the sued under theories of contract and
seeking remedying garagethe cost of indefects a and showroom

by plaintiff pursuantbuilt the defendant for the to a written con­
tract. We essentiallyindicated that the count in tort was the same as
the count in plaintiffcontract because it placedthat the be“ask[ed]

positionin the same as he would prop­have been had the defendant
erly performed the contract. It an action for breach of contract[was]

156, Similarly,not tort.” Id. at 304 A.2d at in Antoniou v. Ken­366.
ick, 606, (1984), alleged124 A.2d 566 aN.H. 474 homeowner

negligence bybreach of contract and the contractor who built her
home, seeking damages for remedyingthe cost of various construction-­
related indefects the holdinghome. We reaffirmed our in Roberts
that the defendant’s conduct was actionable in contract rather than

610,in tort. Id. at Roberts, Antoniou,474 A.2d at 568. In as in the
obligationbuilder givehad a owner,contractual to the for whom the

building constructed,was bargain,the benefit of his or her but had
dutyno in tort to achieve the same result.

case, allegedlyIn this bydefects caused negli-the defendant’s
gence inresulted a diminution of the value of the house. Nonethe-
less, obligationthe to build the house in a workmanlike manner

onlyexisted because of the manifested intent of the defendant and
originalthe Keeton,owner. supra 92,See Prosser & at 656. No§

obligation plaintiffs,contractual ran to the who did not deal with
Accordingly,the plaintiffsdefendant. the cannot sue for the

givebuilder’s bargain.failure to them the benefit of the
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inlossprevent economicobligation tobeing no tortThere
defendant,plaintiffs theandthebetweenno contractandthis case

summary judg­grantingtrial courtof theuphold decisionthewe
the defendant.ment to

Affirmed.

concurred.All
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