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notice, case,ing judicial after the State had submitted its that the
publicstreet on which the defendant drove his car was aConcord

way. (Supp. 1985)because does notThis contention fails RSA 263:64
Moreover,way.require operation public ifon a even the statute did

complyrequirement, defendant failed to withcontain such a the
89, ten-dayrequiresSuperior Rule which a notice of intent toCourt

issue, thereby any right requirepublic wayraise a and waived to
way.proof publicof the

argument inwas no oral in this case. The issues raised theThere
appeal that were not briefed are deemed waived.notice of
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Grafton
No. 84-486

Barnard, Jr., & a.F.Clarence

v.

ElmerWilliam

7, 1986August



387

Martin, P.A., (Wal-ofNighswander, and Mitchell LaconiaKidder
plaintiffs.orally), for theter on the brief andL. Mitchell

Cleveland, Bass, (Cynthia Szopa on theand of A.Waters Concord
orally), for thebrief and defendant.

OpinionMemorandum

superior in con-appeal from the court twoThis is an decisions of
began petition toThe in with aactions. first suit 1977solidated

land, plaintiffsquiet strip recordto a of to which the claimedtitle
title, boundarylying adjacent disputedto common betweenthe

yearsplaintiffs’ properties inand defendant’s Thornton. Some six
beganlater, by enjoin theplaintiffs topetitionthe the second action

par-exercising rights ownershipfrom of a differentdefendant over
acres, byninetycel which obtainedof the defendant claimed to have

Boyce 1983, plaintiffsin to bedeed from one and the claimedwhich
cases,part of After a oftheir tract. consolidated bench twothetrial

inSuperior (Johnson, J.) plaintiffsfor eachthe Court found the
judicialappeals raises of dis-action. In these the defendant issues

evidentiary sufficiency, upon which affirm.cretion and we

orderinginThe defendant first claims that the court erred
ruling onlywillconsolidation of the actions for trial. We reverse this

Util’s, Bedford,for Townabuse of discretion. Assoc. Home Inc. v. of
812, 815, 186, filingUpon the(1980).120 424N.H. A.2d 188-89

consolidation,action, plaintiffs to which thesecond the moved for
hearingobjected. daypretrialAt on before thedefendant a the
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action, two bethat thethe court orderedtrial of the firstscheduled
discretionary power to ordersuperior court hastogether. Thetried

such, parties aretheaathis.wiierecases in situationsofconsolidation
evidence, consisting of titlecommonis muchand therethe same

testimony adverseto acts ofdocuments, asview andan extensive
Super. properwasthereforeCt. R. 113. Consolidationpossession.

by receive ade-failure toprejudiced thewasthe defendantunless
the court shouldindisputable the clerk ofthatquate It isnotice.

hearing, that theandfor an earlierthe motionscheduledhave
conclude,objection. Weinvitedthe defendantof notice toshortness

lightadequate in of thehowever, received wasnoticethat the short
the conclu-to continuethe court’s offersfeatures andcases’ common

evidence, wouldif the defendantfurtherof the trial to allowsion
significance.anything Thepresent ofprepare andtime toneed more
conclusion of theat thefor continuancemade no motiondefendant

only general totrial, prejudice remainsseven-day claim ofand his
andreversible errorday. was notthat the consolidationthis We hold

process of the law.deprive of duenot the defendantdid

challengesassignment the court’s consid­of errorThe second
ntnety­possession of theplaintiffs’ of adverseof the claimeration

history plaintiffs’ tract showed a deed ofof thetract. The titleacre
Boyceplaintiffs’ predecessor inquestion toproperty in from thethe

Boyce predecessor.1925, mortgage the Thefrom back toand a
allegeinjunction specifically theirpetition notplaintiffs’ for did

cross-petition pleadedtitle; answer andof the defendant’ssource
anyallegedBoyce in effect thatfrom to the defendant andthe deed

plaintiffsby ripened title. Theplaintiffs not intouse hadadverse
argues plaintiffsreplication defendant that theto this. Thefiled no

claiming possession forfrom adversehave been foreclosedshould
First, they plead it as defensejLffirniatiyefailed totwo reasons. an

Boyce deed. Hewes v.claim of title under the Seeto the defendant’s
1144, (ruleBruno, 32, 33, (1981) of424 A.2d 1144-45121 N.H.

limitations);possession statute of Yeaton v.derived fromadverse
320, 923,316, (1956) (statute ofSkillings, 125 A.2d 926N.H.100

by pleato raised either ordefense belimitations an affirmative
Second, plaintiffs’ failure-to-denv the defend­statement). thebrief

prop­allegation any possession over thethat adverse exercisedant’s
give to thaterty rise to title was an admissionwas insufficient to

were-deficient-in-failingAlthough plaintiffs’ pleadingstheeffect.
defense or topossession as an affirmativeto raise adverseeither

allegations,deny the trial court had discretion todefendant’sthe
surprised. Blanchardif defendant was not Seeconsider the issue the

118,Calderwood, 29, 33, (1969) (trial121 court260 A.2dv. 110 N.H.
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to be raised atpermit of frauds defensediscretion to statutehas
seasonably pled, particularlythough whenstatute noteventrial

relypretrial the defendant wouldnotice thatplaintiff had received
discretion; plaintiffs’theupon it). record discloses no abuse ofThe

hearing,pretrial plaintiffs’use was noted at theclaim of adverse
that he had mentioned thewithout contradictioncounsel stated

trial,repeatedly and the defendant’scounsel beforeclaim to defense
possessionanticipatedpleading that adverseown indicates that he

an issue.would be

Finally, that there was insufficientthe defendant maintains
evidentiary support that the defendantfor the court’s conclusions

boundary by possession,gained strip adverse buttitle of thehad not
perfectedplaintiffs predecessors had thus title toand theirthat the

ninety-acre disagree.parcel. An examination of the record isthe We
a trier of fact could have foundsufficient to indicate that reasonable

Co., 676,did. McAllister v. Peerless Ins. 124 N.H.as the court See
679, 1033, Briefly,(1984).A.2d 1035 the defendant’s evidence474

only boundary striphe of the woodedindicated that had walked the
time,question pointland in from time to and at some had made

claimed,boundarytrees to he andblazes on delineate the northern
lumbering. passingmade ahad marked trees for The defendant ref­

payment strip,to his of on but the record includeserence taxes the
documentary evidence,thisno evidence to that effect. Based on the

reasonably defendantcourt could have found that the failed to exer­
disputed property acquirecise such use and control over as tothe

by givenany possession,interest adverse even the nature of the
375,Downs, 373, 767,property. PageSee v. 115 N.H. 341 A.2d 769

(1975).

ninety-acre parcel, plaintiffs presentedAs to the the evidence
they engagedpredecessors in ofthat both and their had one or more

following logging, pruning, clearing, sap andthe andactivities —
twenty years.harvestingtree more than TheseChristmas —for

support plaintiffs’toactivities could have been found sufficient the
possession, given propertyof adverse the uses to which the isclaim

adapted. id.See

Affirmed.

JJ.,Johnson,Batchelder and did not sit.


