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Winer,Merrill, general assistantattorney (Steven L.Stephen E.
attorney general, orally), for the State.on the brief and

defender, Concord, by andDuggan, appellate of briefJames E.
orally, for the defendant.

Souter, superiorappeal in theIn this from his convictionJ.
J.,murder, Cann,argues (1)attempted thatcourt for the defendant

denying pretrial quashin motion to the indictment becauseerred a
degree attempted; (2)specify thatof its failure to the of murder

Nadeau, J., admitting that the defendanterred at trial in evidence
years alleged;gun the offenseused a in an incident four beforehad

adding disciplinary periodjudge(3) in aand that the trial also erred
possible Our decision inthe minimum sentence for the offense.to

Wheeler, 337, disposes(1985) of thev. 127 N.H. 499 A.2d 1005State
second,issue; considering we affirm.the first andthird after

Allen,victim, Peggy were married inThe defendant and the 1977
day thethat one soon afterand divorced in 1980. There was evidence

house, holdingin adiscovered the defendant herdivorce the victim
talk,magnum telling that he wanted to herevolver. After her.357

gun. police, thethen called the who tookunloaded the The victim
gun from the defendant.

reconciled,1981,By andlate defendant and the victim werethe
1984,together Februarythey when the defendantlived until of

with another man. The defendant indi-accused her of involvement
victim, supposedperson would kill the hercated to a third that he

himself, necessary preventparamour to anotherand if such was
estrangement.

Thereafter, tothe victim told the defendant that she wished leave
by requestingresponded relations with her. Whenhim. He sexual

refused, dragged bedroom, where,defendant her to their inshe the
struggle, revolver fromthe course of a he took a loaded .38 caliber

events,nightstand.drawer of a In the victim’s version of the thethe
gun pointeddefendant cocked the and it at her head. She deflected
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arm, gunand the fired. The defendant then fired two furtherhis
flee,shots, to the defend-one of which hit her arm. When she tried

ant shot her in the back. He then restrained her for an hour before
calling police.the

version, himself,kill not theIn the defendant’s he had intended to
accidentally,victim. He that he had wounded her as sheclaimed

suicide,attempted prevent herto his and that he had restrained
admitted, however,only hysteria. priorthat to theto calm her He

gun place,from its accustomed loadedincident he had removed the
nightstandplaced in drawer.it with more than one round and it the

629:1,1,charged attemptedwas with murder. RSAdefendantThe
provides that

if,guilty attemptperson to commit a crimeis of an“[a]
committed,purpose orwith a that a crime be he does

which,anything under the circumstances asomits to do
be, constitutingbelieves them to is an act or omission ahe

stepsubstantial toward the commission of the crime.”

Chapter completed630 defines three varieties of murder as a
630:1, Although:l(a); :l(b). each commoncrime. See RSA shares the

another,causing varietyof the each is furtherelement death of
state,bydefined reference to the defendant’s mental see RSA 630:1-

a, :l-b,1(a); 1(a); :l-(b), 1(b), mental state in combination withor to a
circumstances, 630:1, :l-a,1(a) (c); 1(b)(1)to toother factual see RSA

(4).
explicitagainst noThe indictment the defendant made reference

any underlying completed crime. Itto one of these varieties of the
chargedsimply that he

with, Peggy“did, E.purpose the death ofthe to cause
Allen, with a caliberin arm .38shoot her the back and
revolver, which, hethe circumstances asan underact

be, stepsubstantial towardswas athen believed them to
murder.”the commission of the crime of

groundon the thatquash indictmentdefendant moved to theThe
offense, v. Bus­allege seeto all of the elements of an Stateit failed

151,siere, 659, 661, (1978), failed toand118 N.H. 392 A.2d 153
Stiles,charge,allege apprise see v.facts to him of the Statesufficient

680, 683, 908, (1983). denied theThe courtN.H. 465 A.2d 910123
trial, however,subsequent and theIn the the courtbothmotion.

charging attemptthe an to com­prosecution treated indictment as
jury.degree,in the court so instructed themit murder first and the

appeal the claim that thethe defendant concentrates onIn this
necessaryallege elements of at-failed to all of theindictment



393

provide sufficient notice of thetempted He asserts that tomurder.
with, identify varietycharged themusthe is the indictmentoffense

allegationtheory,allegedly attempted. his the that amurder Onof
merelypurpose to cause the death of anotherdefendant acted with a

629.1,attemptrequired underthe mental element for an RSAstates
intended; failing identifyI, together specificin to thewith the result

variety provideattempted him withof murder it fails to sufficient
prepare hisnotice to defense.

pre-thisthus raises an issue on which court hasThe defendant
McPhail,dictum, 440,viously commented in see State v. 116 N.H.

442, 199, (1976), directlyon which it has never362 A.2d 201 but
single, generic crime,attempted murder is a orruled: whether

attempted correspondingmurderwhether there are varieties of to
crime,completedas a one of which mustvarieties of murder be

Elbert,allegedspecifically in also v.an indictment. See State 125
1, degree(1984) (indictment attemptedA.2d for firstN.H. 480 854

murder; attempted second).conviction for
brief, trial,in it did at that theThe State assumes its as defendant

genericnotis correct to the extent that he claims that the crime is
prove attemptmust an to commit murder of aand that the State

variety. following consequences position,specific of thatIn out the
however, good rejecttowe find reasons it.

consequences, to attend to the defini-To understand those we need
crimes,completed and to theirtions of the varieties of murder as

distinguishing 630:1, 1(a) (c) capitalto definesmental states. RSA
knowingly causingas of either a law enforcementmurder the death

acting duty withon or of another in connection the commis-officer
provides alternativesion of certain other crimes. RSA 630:1-a defi-

death,degree causingpurposelynitions of first murder: RSA 630:1-
a, knowingly causing political fig-1(a), or the death either of certain
ures, 630:l-a, 1(b)(4) inRSA or of another connection with the

crimes, 630:1-a, 1(b)(1) (3).commission of certain other RSA to
causingdegree knowingly,murder is defined as deathSecond RSA

630:1-b, recklessly manifesting1(a),or under circumstances extreme
life, 630:l-b, 1(b).toindifference human RSA

rule,general acting purposely purposeAs a or with a is defined as
acting object given engagewith the conscious to cause a result or to

626:2, chargegiven 11(a). degreeconduct. RSA When the is firstin
however,murder, onlyproveit is insufficient to that the defendant

object another;acted with the conscious to cause the death of it is
necessary prove premeditationalso to that he acted with and delib-

630:1-a, Acting knowingly actingeration. RSA II. is defined as with
tendency conduct,either of or ofawareness the nature natural one’s

626:2, 11(b). finally,or of material factual circumstances. AndRSA
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actingrecklessly with and con-acting is as an awareness adefined
unjustifiabledisregard risk thatof a and materialsubstantialscious

given result will follow from acts.exist or that a one’scircumstances
626:2,11(c).RSA

mind, consequenceBearing in the obviousdefinitions mostthese
theory requirementaccepting would be the tothe defendant’sof

respectprove separate mental with to theallege two elementsand
offense, 625:11, pur-the see IV: thematerial element of RSAsame

statute,attemptrequired under and aposeful of mind thestate
varietyrequired identify specificto the ofstate of mindfurther

consideringattempted. the of the defendant’s the-In meritsmurder
right here;appropriately stopory might two simultaneous stateswe

respect would tooto the same material element bemind withof
anylegal system.practical there bea But lest doubtforbizarre

this, specific pleadingproblemssome of andwe will considerabout
position.proof follow from the defendant’sthat would

admittedly manageableproblems would be when theSuch
variety mind,purposefulof involved a state ofintended murder like

attempt example, type murdercrime of itself. For one of in thethe
necessarydegree “purposeful” killing, although proveis it is tofirst

only purposefulathat defendant death with the state ofnot caused
by 626:2,11(a), withas defined but he acted deliber-mind RSA that

630:l-a,premeditation II.and as well. RSAation
charged consistently,of these elements could be albeit awk-All

allegingwardly, by attemptedan murder indictment that the
purposely,purpose pre-kill withacted with a to anotherdefendant

completed(In an for firstand deliberation. indictmentmeditation
murder, necessary allege premeditationdegree it to andis not

expressly, prove thosethe burden to elementsbecausedeliberation
Glidden,II,630:l-a,by operation see v. 123 N.H.of Statearises RSA

theory,126, 132, 1136, (1983). defendant’sOn the459 A.2d 1139
attempt crime wouldhowever, to thatcommitan indictment for an

deliberation, inrequire explicit allegations premeditation andof
attempteddistinguish the murderelement oforder to the mental

required attempt.)purposeful for an Elimi-from the state of mind
17,Chaisson, 25,redundancy,the see v. 123 N.H. 458nation of State

charging95, (1983), an a99 would leave indictment thatA.2d
purpose premeditationwith to cause withdefendant acted a death

us,In the case before the court treated theand deliberation.
just way.if it inindictment as had been written this

arise, however,problem appliedifA more difficult would we the
theory attempt varietyto to ofdefendant’s an commit a murder that

by purposefulto a mentalnot itself defined reference state. Foris
state,requires knowing,example, capital murder a mental see RSA
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630:1, I, degreeand the mental states for second murder are either
knowing, to the ofor reckless with extreme indifference value

life,human see These mental states involve no con-RSA 630:1-b.
object death; knowing merely appre-scious to cause a state of mind

action,consequencesthe and of intendedciates nature natural RSA
626:2, 11(b), and a reckless state of mind does no more than con-
sciously disregard unjustifiable causinga risk of thesubstantial and

626:2,11(c).forbidden result. RSA
chargewould with the con-It be absurd to that a defendant acted

murder,object committing chargescious of timeand at the same
completedthat if he had actedthe crime he would have without a

object (i.e., only knowinglyconscious to cause the victim’s ordeath
then,recklessly indifference). Clearly, chargewith extreme a of

attempt directly statutorycannot be combined with the definitions
degreecapitalof and second murder.

is, however, indirectly chargingThere one theoretical basis for
capital degree consistently purposefulor second murder with the

alleged charge attempt.state of mind that must be in order to RSA
626:2, provides proofIII that that a defendant acted with a more
culpable satisfy requirement provemental state will a to a less cul-
pable purposelystate. Proof that a defendant would thereforeacted
satisfy requirement prove knowingly,a to that he acted and an

purpose death,indictment that a defendant acted with a to cause
deliberation,premeditation chargebut without or would suffice to

knowing capitalthe varietymental element of ofmurder and one of
degreesecond murder. reasoningOn such there would be at least an

internally charging attemptedconsistent basis for varieties of
degree.murder besides murder in the first

though reasoning mightEven this suffice to save the defendant’s
theory absurdity, open objections. First,from persuasiveit is to two

technicality inappropriateits extreme is for a criminal statute. An
analytical may surprising construingelaborate structure not be in a

code, good legislaturetax but there is a reason to thatdoubt the ever
variety attempted chargesintended to authorize requir-a of murder

ing justification.such dealing,a convoluted theoretical We are after
all, conduct, systemwith a code of basic human not with a of eso-

designed guide specialist professionals.teric rules to
objectionThe position,second to the reasoningdefendant’s and the

entails, penaltyit is that it finds no reflection in the statute for
attempted murder, 651:2, (Supp. 1983),RSA simply pro-II-c which

thirty years,vides for a anymaximum term of without reference to
mightvarieties of attempted. widely varyingmurder that be The

penalties murder,for 630:1,the different varieties of see RSA III
630:l-a, III;(Supp. 1985); 630:l-b, II,RSA RSA would lead us to
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gradation attempt penalties if thecorresponding ofanticipate a
byattempted tolegislature to murder referencehad intended define

attempted. any expressofThe absence suchof murderthe varieties
striking we that from time togradation all more when realizeis the

relatinglegislature the law to murder andhas modifiedtime the
441, 200,McPhail,varieties, atdefining see 116 N.H. at 362 A.2dits

exceptpenalty attempted murder tothe forbut has never modified
1979, pro-possible 126:6. Theits maximum term. See Lawsincrease

suggestsattempted thatonly penalty for murder thusonevision of
single varietyonly crimelegislature that a of thethe assumed

existed.
varietysingle attempted must consistentof murder beSince that

required attemptpurposeful of under the stat-with the state mind
ute, possible. attempted firstThe first is thattwo conclusions are

This, however,variety.degree punishable wouldmurder is onethe
purpose to deathpenalty committed with a causeleave no for an act
Obviously,premeditation. it would bedeliberation andbut without

legislative provide loophole-.to such ato infer a intentunreasonable

remainingadopt possibility consistentWe thetherefore
requirement prove purposeful thea state of mind underwith the to

generic comprisingattempted a crime anattempt murder isstatute:
another,purpose ofthe to cause the death whenwithact committed

step the of death.a substantial toward causation See RSAthat act is
result,629:1,1. reaching of inthis we affirm the dictum the courtIn

442,McPhail, at 201:116 N.H. at 362 A.2d
attempted ‘capital’‘capital’ in the ofword indictment“the

may surplusage RSAconsidered under 629:1murder be
proverequired to annot bethe State wouldIV because
charge ofto aattempted ‘capital’ murder in order sustain

murder; areof murderattempted all classifications
charge.”in theincluded

result, present all ofindictment statesfollows that theGiven this it
offense, properlyand hold that the trial courtthe of the weelements

quash. perhapsmotion to It is needless to adddenied the defendant’s
prejudicial in thefind no to the defendant trial court’sthat we error

higherplacing a than theactual instruction burden on the State
1,Elbert, (indict-at atrequired. 125 N.H. 480 A.2d 854statute See

specific varietyunnecessarily charged attemptan to commit ament
raised).presentthe issue neverof murder and was

caution, provision onlyof we also note that for aOut the
generic attemptedofoffense murder does not mandate toblindness

variety if actfacts that would have determined the of murder the
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degree capitalorfirstcompleted. reference toWhile abeenhad
pleading, that wouldof evidencesurplusage as a matterismurder

maycompleted bedegree crimebearing of theon thehad ahave
setting appropriate sentence.in thetrial and consideredadmitted at

claim, the trial courtthatdefendant’s secondnow to theWe turn
testimony after the 1980admitting thatthe victim’sinerred

inyears incidentdivorce, before theone-halfthan three andless
with a loadedher house armedquestion, had enteredthe defendant

objected the event was tooAlthough thatthe defendantrevolver.
value, court admitted theprobative the trialin to haveremote time

thebearing deliberation and“premeditation andfor its onevidence
byparties the defendant....”relationship the as describedbetween

balancinginis to be consideredone elementRemoteness
proffered evidence.against prejudicial effect ofprobative thevalue

judg­discretionarysubject for the trial court’sevaluation is aThis
ment, that it waswill not reverse without a demonstrationand we

Parker,v. 127of discretion to admit the evidence. Statean abuse
809,525, 532, (1985). We see no abuse.503 A.2d 813N.H.

offered,assessing trialprobative of the evidence theIn the value
reasonably incould find that the defendant’s behavior 1980court

appro-wasthat some use of a firearmindicated that he believed
relationshippriate responsein to of his with the victim.a breach

suggesttestimony about the earlier incident did not thatSince the
suicide, preparationdefendant intended to threaten or committhe

possibility of use was inferable. Such an inferencefor the offensive
corroborate evidence that the defendant had intended at thecould

gunof incident to use the to kill the victim. Further-time the later
more, previouslythe indication that the defendant considered the

gun bearing necessaryon the amount of timeoffensive use of a had a
complete premeditationdeliberation and in the later instance. Seeto

12,Elbert, Consequently, evidence of125 N.H. at 480 A.2d at 860.
onlynot toincident could have been found relevant thethe 1980

shooting,of and but todefensive claims intended suicide accidental
kill,charge purpose to of deliberation andthe of to and the existence
Although passagepremeditation the of time since 1980as well.

degree,weight of evidence to some its force hadreduced the that
certainly entirely.not diminished

Assuming anycarried risk ofthat admission of this evidence
remainingprejudice, the evidence submitted minimized thatundue

testimonyProperly provided that therisk. admitted evidence
violently manyhis on occasions overdefendant had threatened wife

marriage, spoken menacingly about herthe course of their and had
priorothers a to the incident. The defendant admittedand week
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transferring inthe revolver from its usual location the trunk of his
nightstand dayin on the of thecar to the the victim’s bedroom 1984

incident, rounds,loading despiteand it with five his claim that he
only killmeant to himself. In this context the likelihood of unfair

admitting disputed slight,prejudice from the evidence was and the
findingtrial court abused no discretion in that the defendant had

carry prej-failed to his burden to demonstrate that the risk of such
outweighed probative Staples, 278,value. v.udice See State 120 N.H.

284, 320, (1980).415 A.2d 323-24

that defendant’s trial counsel didWe should note the not
objectioncouch the evidence in terms of the rule nowto this em­

Hampshire 404(b), excludingin New Rule of Evidence evi­bodied
only prove propensity.prior if offereddence of bad acts to Rule

ground objec­103(b)(1) requires “explicitlycounsel to state the of
objectiontion” when the court admits evidence over an because “all

grounds objectionfor shall deemed waived”.other be See N.H. R.
ground103(b)(1). objection specificEv. An on this would not have

reach, priorthe resultaffected we however. Since evidence of acts is
only404(b) proveadmissible under Rule unless it is relevant to

questionpropensity, inthe evidence here was admissible for its
“motive, intent,prove plan,...relevance to ... . . . or absence of ...

Fosher,404(b);R. seeaccident.” N.H. Ev. United States v. 568 F.2d
207, (1st 1978) (Federal 404(b)212 Cir. Rule of Evidence not exclu­
sionary; permits purposeofintroduction such evidence unless sole is

Althoughprove propensity). requiredto the rule would still have the
probative priortrial court to balance the force of evidence of bad

effect,against likely prejudicial priorits ouracts discussion indi­
cates that on such a balance the evidence would have been admissi­

Parker, 532,at A.2d atble. See 127 N.H. 503 813.

should also that theWe note defendant’s brief referred in
anypassing jury expresslyto the absence of instruction to the limit­

ing question. saythe of the inuse evidence Suffice it to that the
obligation anyrequest uponto such desired instruction rested coun­
sel, request. court,(“..who made no such See N.H. R. Ev. 105. . the
upon request, proper scopeshall restrict . . . evidence to its and

jury accordingly.”); Regner,instruct the United v. F.2dStates 677
754, denied,(9th Cir.), (1982) (no757 cert. 459 error inU.S. 911 fail­

give limiting regardingure of court to instruction use of evidence of
case,prior requestedininsurance claims mail fraud where counsel

that the “record reflect” that evidence was introduced for limited
purpose request limiting instruction);but did not but see 1 Wein­J.

Berger,M. 105[05],stein & Weinstein’s Evidence at 105-35§
States, 766,(1986); (10th 1956)v.Cleaver United 238 F.2d 770 Cir.
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courts, give limiting sponteinstruction sua can(in federal failure to
case, mayplain error). any well haveto of In counsel maderise level

callingin no further attention to the evi-tactical choicea sensible
dence, cautionarywhich was admissible with or without a instruc-

jury.to thetion

Affirmed.

All concurred.
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Merrill, Schneider,Stephen attorney general (TinaE. assistant
attorney general, bybrief),on the brief for the State.

defender,Green, Concord,appellate byJoanne of briefassistant
for the defendant.

OpinionMemorandum

Superior (Dunn, J.)The Court denied the defendant’s motion for a
mistrial, based on his claim that the court’s admonition to defense


