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courts, give limiting sponteinstruction sua can(in federal failure to
case, mayplain error). any well haveto of In counsel maderise level

callingin no further attention to the evi-tactical choicea sensible
dence, cautionarywhich was admissible with or without a instruc-

jury.to thetion

Affirmed.

All concurred.
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OpinionMemorandum

Superior (Dunn, J.)The Court denied the defendant’s motion for a
mistrial, based on his claim that the court’s admonition to defense
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prejudiceda witnessduring of State’shis cross-examinationcounsel
We affirm.the defense.

charged of the second-with and convictedwasdefendantThe
influence, indriving viola-while under theofmisdemeanoroffense

following exchanges:82-b, 1985).265:82, 1(b) (Supp. Thetion of RSA
of the arrest-during counsel’s cross-examinationdefenseoccurred

ing officer:
it,Now, say, isn’t“Q. reasonable toit is

approxi-Hannigan, it takesthatMr.
mately and ato an hour45 minutes

a alco-for someone to reachhalf [blood
goodpeak, that a estimate?ishol]

goodsay ifthat is a estimateI wouldA.
yes.quickly,probablyhe drank —

half,aQ. an hour and45 minutes toSo
drinking,assuming stoppedhe —don’t

nod, say yes or no.
question,the anda minute. AskJustThe Court:

try responsive. This is an adver-to be
getsary proceeding, it need not tobut

point we are abrasive.the where
sorry.”I amcounsel]:[Defense

recess, moved for mistrial ondefense counsela briefAfter
prejudicial to the defendant.ground court’s remark wasthat thethe

motion, cross-examinationand counsel resumeddenied theThe court
arguesquestion. appeal, defendantasking previous theby his On

unwarranted, stressinginterjection that thewasthe court’sthat
bymagnifiedthe court its errorobjected, and thathad notState

colloquy quoted. no errorcalling We find onafter thea brief recess
us,record before however.the

system,adversary“Although trialoperating in the
They right and injudges have theare not mere referees.

duty conducted in a fair andthat trials arefact the to see
own, waitingmanner, mayorderly on their withoutand

counsel,objection opposing the conduct offrom controlfor
of evidence. Such action doesthe introductioncounsel and

proper concern forprejudice but rather anot demonstrate
adversary system. ABApurpose See Stand-the real of the

JudgeRelating Trial 1.1The Function of theards to §
1972).”(Approved Draft

162,Collins, 499, 503, (1975).A.2d 166345v. 115 N.H.State
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Although givenadmonitions to counsel should be at the bench and
jury’s hearing, possible,ofout the whenever we do not believe that

judge’s opentrialthe statement in court could have risen to the
point by coloring jury’s guiltof error the decision on the defendant’s

Young 340, 344,Clogston,or innocence. v.See 127 N.H. 499 A.2d
1007, (1985).1010

go anyThe court’s statement did not to the substance of tes­
timony. Although irritation,expressed degreeit some of it was not
intemperate. suggestedIn the same breath that he that defense

getting abrasive, judgecounsel was the instructed the State’s wit­
recess,responsive.toness be After the and defense counsel’s

repeated apology, jurythe court stated before the that there was “no
necessity apologize.” thereafter,long duringto And not the same
cross-examination, againthe court instructed the witness to be

context,responsive. jury’sGiven this we do not believe that the view
bytheof merits of the case could have been influenced the court’s

remark.

Affirmed.
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