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Although givenadmonitions to counsel should be at the bench and
jury’s hearing, possible,ofout the whenever we do not believe that

judge’s opentrialthe statement in court could have risen to the
point by coloring jury’s guiltof error the decision on the defendant’s

Young 340, 344,Clogston,or innocence. v.See 127 N.H. 499 A.2d
1007, (1985).1010

go anyThe court’s statement did not to the substance of tes­
timony. Although irritation,expressed degreeit some of it was not
intemperate. suggestedIn the same breath that he that defense

getting abrasive, judgecounsel was the instructed the State’s wit­
recess,responsive.toness be After the and defense counsel’s

repeated apology, jurythe court stated before the that there was “no
necessity apologize.” thereafter,long duringto And not the same
cross-examination, againthe court instructed the witness to be

context,responsive. jury’sGiven this we do not believe that the view
bytheof merits of the case could have been influenced the court’s

remark.

Affirmed.
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orally,Simon, Manchester, by forand theAnthony of briefF.
plaintiff.

Green,Sheehan, (Michael C. Har-Phinney, of ManchesterBass &
brief, orally),Mr. Harrellon the andrell and Charles C. Cornelio

the defendant.for

dischargewrongfulKing, plaintiff brought suitaC.J. The
resign havingdefendant,against forced to afterthe when he was

years.thirty Trialfor over The Courtfor the defendantworked
judgmentsummarygranted on(Wyman, J.) defendant’s motion for

properly pleadground plaintiff to that he wasthat the failedthe
requiresdoing something public policywhicheither forterminated

plain-refusing public policy Thedo which condemns.or for to that
policy allega-plaintiff’s publicappealed. find thetiff Since we that

sufficient, on theand remand for a trial merits.tion was we reverse
defendant,Cilley, began workingplaintiff, for thetheRichard

1961,Hampshire Bearings, company) in In(theInc. 1947.BallNew
Division,Cilley manager company’s inof Laconia andbecame the

1972, manager Ball Division.he became of the defendant’s Micro
1979,September, Cilley company’sof theIn instructed two

home,employees performto at hisseveral hours of manual labor
Cilleycharge companyand to the for work. claimedovertime the he

taking advantage long-standingwas of what he understood to be a
company policy employees perform personalthat could services for
managers company expense. Cilley’s superiorat him forrebuked
using company employees Cilley apologized,in this fashion. said he

employees again, repaidwould not so use other and the overtime
wages company.to the

later,days obtaining permission companySeveral after from a
official, Cilley companyborrowed a truck to move bricks for his new

off-duty truck,employeeHe hadhouse. an drive the and he
instructed the driver to unload the and have the truckbricks back

morning Cilleybefore the shift. When realized that the driver would
late, employees helpbe he left instructions for two to unload the

this,supervisor Cilleytruck. His of and waslearned forced to
resign.

throughout litiga-companyThe has maintained the course of this
Cilley’s obey superiortion that tofailure his and his misuse of com-

pany company resignation.resources is forced histhe sole reason the
Cilley companyhas contended that a senior official who wanted
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“revenge” against him a situation” to make him “look“fabricated
Cilley company offi-have him fired. maintained that thebad” and

Cilley official,revenge outproduced the otherwanted becausecial
Cilley past provedin the hadthe other official’s efforts to discredit

fruitless, Cilley company presidentrefused to lie to the toand had
for the other official.cover

1984,Cilley wrongful discharge in Incommenced his action 1980.
summary judgment groundcompany on the thatthe moved for Cil-

allege resignationley forced contravened ahad failed to that his
hearing,public policy.specific After a the trial court denied the

summary judgment,company motion formotion. The filed a second
contending Hampshire Department Employmentthat the ofNew

CilleySecurity’s unemploymentdenial of benefits for should act as
Cilley’s wrongful dischargejudicata in suit.res This motion was

byapparently never acted on the trial court.
Interlocutorycompany “RequestThe filed a for Transfer” to chal-

lenge summary judgmentthe trial court’s denial of its first motion.
1985,February, hearing company’sheld a on theIn the trial court

interlocutory hearing,request.transfer At the the court instructed
Cilley amending complaint allegeto a violationconsider his to of

policy. day, Cilley complaint,public same moved to amend hisThat
following:seeking to add the

dischargedplaintiff performed an“That was because he
encouragepublic policy thatact or acts that would and/or

public policyto do that would condemn.”he refused which
25, 1985,February company’strial court denied theOn the
granted Cilley’s amend, sponterequest,transfer motion to and sua

granted company’s summary judgment,the motion for which itfirst
amended,previouslyhad denied. The trial court ruled that even as

public pol-plaintiff’s complaint set forth either an actthe “failed to
icy discharged,approve contends he was or hiswould for which he
refusing perform policypublicto an act would condemn.” The trial

Cilley’s reconsideration,subsequentlycourt denied motion for and
Cilley appealed.

First, judgeappeal questions. does a trialThis raises two have the
grant, sponte, summary judgmentpower to sua a motion for which

judge power.had earlier denied? hold that a trial has suchhe We
Second, judge ruling plain-did the in this intrial err case that the
tiff, Cilley, allege specific public policyhad failed to a contravened

resignation? judge err,by his forced trialWe hold that the did so
ground.and we reverse on that
argument when,plaintiff’s firstThe is that the trial court erred

notice,sponte it reversed itssua earlier denial ofand without the
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summary judgment grantedandmotion for the motion.defendant’s
plaintiff have been afforded noticecontends that he should andThe

opportunity the court reconsidered theto be heard when motionan
disagree.summary judgment. Wefor

judge’s procedurallydecision wasthe trialWe hold that
reverse, sponte,judge power sua antoThe trial had thecorrect.

Corp.summary judgment. Xerox v.for Seedenial of a motionearlier
initially denyingHawkes, 610, (after(1984) a124 A.2dN.H. 475 7

court, sponte,judgment, sua vacatedsummary the trialformotion
Investing powersuchdenial, granted summary judgment).its and

summary judg­purposekeeping ofin trial court is in with thethe
by allowingment, time, effort, expense, anwhich is to “save and

genuinenojudgment in where there isfinal those casesimmediate
620,requiring trial.” Id. at 475 A.2dof material fact a formalissue

Further, opportunityplaintiff a full to be12. the was not deniedat
summaryheard, hearing judgmentthe motionwhere a was held on

denial, plaintiffprior and where the wasto the court’s initial
grantedpleadings theto amend the before the court motion.allowed

plaintiff’s argument appeal is the trialThe second on that court
granting summary judgmentin for the defendant onerred the

allegeground plaintiff specific public policythat the to afailed
by resignation.implicated plaintiff contendshis forced The that his

policy allegationpublic to withstand a motionwas forsufficient
summary judgment. agree.We

summary judgment, moving partyOn a motion for “[t]he
genuine‘no issue as tohas the burden to demonstrate that there is

judg­any moving party] is entitled tomaterial fact and that [the
” Publishing Corp.,as a matter of v. Keene 127 N.H.ment law.’ Nash

214, 219, 348, 491:8-a;(1985) (quoting III).498 A.2d RSA351 The
pleadings,courttrial should consider the affidavits and other evi­

light partyindence on file the case in the most favorable to the
58, 60,opposing McElroy Gaffney,the motion. v. 123 N.H. 457 A.2d

429, (1983).430

long recognized wrongfulWe have termination as a cause
by employees against employers. Mongeof action at-will v. Beebe

Co., 130, by(1974).114Rubber N.H. 316 A.2d 549 termination“[A]
employer employmentthe of a of at will which iscontract motivated

by bad faith or or on retaliation is not in inter­malice based the best
system public goodest of the economic or the and constitutes a

133,employmentbreach of Id. atthe contract.” 316 A.2d at 551.

wrongful discharge plaintiffaction theTo maintain a
“discharged per-prepared he was because hemust be to show that
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encourage,public policy or refused to doact that wouldformed an
public policy condemn.” Howard v. Dorr Woolenwhich wouldthat

297, 1273, 1274 public295, (1980). TheCompany, 414 A.2d120 N.H.
by wrongful discharge can be based on statu­policy contravened the

Co., Inc.,nonstatutory policy. 121tory v. A. P. Teaor Cloutier &
instances,915, 922, 1140, (1981).1144 In most it is a436 A.2dN.H.

allegedjury public policy exists. Id.whether the atquestion for the
public policy impli­924, isThe issue of whether a436 A.2d at 1145.

onlydischarge juryemployee taken from thein should becated an
notpublic policy’s can be “established or estab­the existencewhen

of law....” Id.lished as a matter
case, matter of lawpresent are unable to find as a thatthe weIn

affidavit,policy.Cilley’s public In andid not involve atermination
consideringwhen it was the motionwas before the trial courtwhich

alleged dischargesummary judgment, Cilley was causedthat hisfor
“revenge” against Cilleyget him. alsoby official’s desire toanother

revenge grew partin fromthis official’s desire forthatcontended
company presidentCilley’s on the otherrefusal to lie to theearlier

behalf.official’s

Cilley’sregardingprediction whethermake no Mr.We
by jurydischarge the in this case.of will be believedhisversion

allegedHowever, Cilleythat has sufficient factswe do conclude
which, by jury, jurylead that to conclude that hisif believed a could

encourage.public policyacts that wouldtermination resulted from
dischargedfind, Cilleyjury example, was for refus­could for thatA

supports As weing public policy such truthfulness.to lie and that
Cloutier, ‘public policy’...of a calls for thein “The existencenoted

balancing process properly left totype that is theof multifaceted
924,Cloutier, supra at A.2d at 1145. Thejury in most 436instances.”
Foley CommunityAccord v.present case is such an instance. Oil

Inc.,Company, (D.N.H. 1974).F.R.D. 56164
Cilley allege specificargumentcompany’s that failed to aThe

large languagepolicy part on its contention that thepublic rests in
it,Cilley complaint hehis when was allowed to amend andadded to

languageessentially parrots public policy requirementthe ofwhich
isolation,Howard, conclusory. languagein theis When read added

conclusory. However,complaint is when the Howard lan-theto
together allegations by Cilleyguage inis read with the other made

affidavit, pleadingsthen the as a whole are sufficient to with-his
summary judgment.fora motionstand

company’splaintiff argues in the alternative that theThe
allowing managers company employeesalleged policy to andof use

“wages” purposespersonal to for thefor benefit amountsresources
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275, company improperly “with-“wages”chapter which theof RSA
275:48, plaintiff contends that theI. Thediverged].”or RSAheld

improperlygivefiring up thesehim his refusal tocompany’s for
the“wages” public policy. We conclude thatviolateswithheld

argu-accepts, ofif for the sakeargument onehas no merit. Even
“wage”personal is ament, company for benefitresourcesthat use of

“wage” improperly with-chapter that the wasRSA 275 andunder
byCilley provided theby company, with remediesisthe thenheld

statute, insubordination. RSA 275:53.which not includeremedies do
Subaru, 796,Inc., A.2dN.H. 498 297126Ives v. ManchesterSee

Howard,wages); see 120unpaid also N.H.(employee suit for(1985)
ageremedy297, proper for unlawful dis-(the414 atat A.2d 1274

provided by statute).foriscrimination
and remanded.Reversed

All concurred.
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