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advantageous plain­is no more to theBecause federal law
tiffs, similarly offind no basis for relief under the Constitutionwe

319,Eldridge,v.the Mathews 424 U.S. 334-35United States. See
Finding statutory regulatory require­compliance(1976). with and

procedural process,and no violation of due we conclude thatments
request rehearingproperly plaintiffs’board denied the for andthA

tothat the certificate of need issued RANE is valid.

Affirmed.

C.J., Souter, J., sit;King, did notand the others concurred.
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counsel,Bolton, Nashua,corporation byA.Steven of brief and
orally, plaintiff.for the

P.A., Farmington (Mr.Emmanuel Krasner of Krasner on the
orally),brief and for the defendants.

Souter, appeal SuperiorJ. The defendants from an order of the
enjoining(DiClerico, J.) seekingCourt them from to arbitrate a dis-

pute application agreement.bargainingover the of a collective We
reverse.

273-A:l, X,meaning theemployerpublic within the of RSAAs a
bargaining agree-into a collectiveplaintiff enteredschool district

Union, LocalNashua Teachers’(CBA)ment with the defendant
CBA,administering union1044, AFT, NHFT, the theInAFL-CIO.

defendant, Murray, guidancearepresented Michaelthe individual
by someemployed the school district forwho had beencounselor

began.litigationyears thisat the timesixteen
Murray probationplaced for theMr. onschool districtWhen the

hadyear, that the districtthe defendants claimedacademic1983-84
any disciplinaryjustrequirement of cause forthe CBA’sviolated

CBA,any asserting thatof thedenied violationaction. The district
meaningdiscipline theprobation the ofplacement was not withinon

discretionary management.prerogative ofCBA, was abut rather
273-A:l, XI.See RSA

throughlitigate position thetheirdemanded toThe defendants
preliminaryofgrievance procedure, and after exhaustionCBA’s

mechanisms, they disputethe to the Americangrievance submitted
provisionupon forin the CBA’sAssociation relianceArbitration

petitioned superior tothe courtThe district thenarbitration. school
disputeenjoin arbitration, ground that was notthe theon

arbitrable.
1983, preliminary14, granted asuperior courttheOn November

January 12, 1984,injunction. By union moved for athemotion dated
or,injunction inpermanent the alterna-hearing requestthe foron

tive, appeal.entry injunction so it couldpermanentof that Seefor a
Sup. 1984,7, 1984, again AugustApril the courtand inRs. 8. InCt.

they mightany haverequested furthercounsel to submit material
25,injunction.permanent Onbearing proprietythe of a Juneon

making permanent.injunction1985, thecourt issued an orderthe
moot,history may appearprocedural that the case isitFrom this



419

duringstatusprobationaryindividual defendant’sinsofar as theand
however, thatconcerned, undisputed,isyear it is. Itisthe 1983-84

year, atand counselfor thatnotes his statusemployment recordhis
continuing injury potentiallywithargument this is aclaimed that

litigation. Weof thejustifying continuanceconsequencesadverse
doubt on thisof theMurray to the benefitis entitledthat Mr.believe

to obtain athwarted effortshis counsel’sespecially in view ofpoint,
Accordingly, we will taketimely superior court.order in thefinal

up the merits.
however, ques-confronted, difficultimmediately with theWe are

limiting scopethe ofapply our usual standardsof whether totion
course, only ofwith the meritswe would dealappeals. In normalthe

whether theparties in the trial court:raisedthe issues that the
irreparable as toof harmplaintiffs such riskhad demonstrated

adequaterelief, they had anequitable whetherthem toentitle
correctlylaw, superior concludedremedy courtand whether theat

grievancesubject was not arbitrable.of theon the merits that the

ignorehowever, requireway, us to aproceed this wouldTo
issue,significant which was not raised until thisbut onefar more

argument: public employeeduring whether theit oralcourt raised
jurisdiction to deter­board is vested with exclusivelabor relations

Normallyquestion dispute is arbitrable. weof whether themine the
veryfor the reason that thedecline to consider this issuewould

Hampton,appellants Daboul v. Townfailed to raise it below. See of
307, 309, 1148, (1983); Realty124 A.2d 1149 see also SklarN.H. 471

328, 149,Merrimack, 321, (1984)153v. Town 125 N.H. 480 A.2dof
give(issues trial in order to the trial forum anshould be raised at

allegedopportunity toto reach sound conclusions and correct
however,errors). price applying principle,The for this would be our
questionsuperior ofreview of the court’s decision on the arbitrabil­

questionity, despite our belief that this should not even reach this
judgment incourt without the benefit of the board’s the first

that, ininstance. For we are convinced the absence of a contractual
granting authorityprovision the arbitrator to determine arbitrabil­

original jurisdictionity given dispute,of a the board has exclusive
arbitrability.questionover the threshold of

dilemma, respectwith this we believe that for theFaced
jurisdiction responsible inboard’s should come first. The board is

articulating body ofthe first instance for a coherent collective bar­
gaining govern public employment. Appeal Townlaw to See of of
Pelham, 131, 134-35, 1295, (1983). We124 N.H. 469 A.2d 1297

give recognition responsibility ifappropriate to that wewould not
to the merits of an issue within the board’s exclusivewere consider
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opportunityoriginal jurisdiction providingwithout an for the board
rule on it first.to

jurisdic-superiorthe court hasWe turn then to the issue whether
arbitrability dispute publication to determine the of a under

CBA,employees’ anwhen a breach of the CBA would be unfair
jurisdictionpractice subject to the of the boardlabor exclusive

273-A:6,1. argumentspressesThe school district two forunder RSA
relies, first, authoritysuperior jurisdiction. oncourt It the of

255, 256,112,Brampton Company N.H.Woolen v. Local Union 95
796, Hampshire(1948), and New Trans-61 A.2d Southwestern797

Durham, 169, 596,Co., 173,portation Inc. v. N.H. 152 A.2d 599102
general(1959), scopea that the of'anwhich held as rule arbitration

agreement questionbargaining aclause in a or collective is oflabor
argues, second,superior thatlaw for the court. The district unless

case,general applied presenttothis is affirmed and the therule
opportunity litigate questionwill the of arbitra-district have no to

bility practice charge against it,anuntil the union files unfair labor
argu-claiming wrongful It samea refusal to arbitrate. makes the

words,ment, accepted Brampton:in that this court in ifother the
arbitrabilityemployer into arbitrate in a case where is issuerefuses

finding contract; if,it the avoidit risks a later that breached to that
risk, arbitration, finding thatparticipatesit in it risks a itlater

256,Brampton,objection. supraitswaived at 61 A.2d at 797.
say providingit to here that this is a sound forSuffice reason
litigating arbitrability.a of Itsome forum for threshold issue does

follow, however,necessarily superiornot that the court must be that
forum, arguments finding jurisdictionand are two forthere else-
where.

First, argue questionthethe defendants that of arbitrabil­
arbitrator,ity appropriately foris left as a threshold issue the sub­

ject ultimately superior parties,when as into court review the this
case, agreed in RSAhave to such review accordance with 542:1

arbitration,authority judicial 542:8,(statutory RSAfor review of
contract,applies to award if the contractarbitrator’s under labor

however,specifically provides). taking position,In this theso
forget jurisdictionthat the of andefendants extent arbitrator’s

upon agreementdepends parties’the extent of the to arbitrate. See
Co., 574, (1960);& 363 U.S.v. Warrior 582Steelworkers Gulf cf.

Education, 229-30,226,120Appeal Berlin Board N.H. 413ofof
312, (clear express language(1980)A.2d 314 and of CBA evidences

parties; specifically negotiated agreed uponintent of it was and and
binding upon public true,employee employer).is and It isboth the
course, expresslymay provideof that a contract that substantive
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arbitration,arbitrability subjectwill itself be to see v.Steelworkers
Co., n.7, may implicit-supra provide thisat 583 or itWarrior & Gulf

ly by broadly enoughclause to include thean arbitration written
matter,arbitrability general subject Drakeissue of within its cf.

Workers, 254,Bakery (1962).Bakeries v. n.2 The CBA370 U.S. 257
however,us, provide. scopebefore does not so It defines the of arbi-

by referring subject grievances, maytration to the of which in turn
“wages, hours, employment.”involve or other terms or conditions of

Arbitrability grievancesubjectitself is not defined as a of the
procedure.

however,argument, holdingsThere is merit in the that thesecond
Brampton Transportation byof and Southwestern have been limited

273-A,chapter governing public employees’the enactment of RSA
bargaining, generallychapter ap-incollective cases to which that

plies. chapter provideThus theRSA 273-A should be read to district
right litigate board,arbitrabilitywith the to before the without

waiting charged refusingpracticeto be with an unfair labor for to
arbitrate.

argument prior opinionsThis derives force from a number of of
construing jurisdiction responsibility board;this court the ofand the

all,prolix Appealit would tobe cite them for a few will suffice. In of
Pelham, 131, 1295, stated,Town 124 N.H. at 469 A.2d at we notof

time, legislaturefor the first that the had invested the board with
authority interpret chapterto define and the terms of RSA in273-A

instance, consequentlythe first and we held that boardthe had
implicit authority dispute“to determine involves athat a matter

by bargaining agreement.” 134-35,covered a collective Id. at 469
District, 202,AppealA.2d at 1297. In Hooksett 126School N.H.of

204, 146, holding.(1985), Shortly489 A.2d 147 we reaffirmed this
University Systemthereafter we held in Board Trustees theof of of

Hampshire College Association,New v. Keene State Education 126
339, (1985)N.H. specific provision493 A.2d 1121 that a CBA for

superior award, bycourt review of an arbitrator’s as authorized
542:1, yield jurisdiction chargesRSA must to the board’s to hear of

practices, parties begununfair superiorlabor unless one of the has a
appeal thirty dayscourt within of the award. We thus held that even
parties agreed superior jurisdictionwhen have to court to review an

award, jurisdiction givearbitrator’s that must inbe limited order to
primary jurisdictioneffect to the board’s public employees’over

342-43, AlthoughCBAs. Id. at 493 A.2d at 1124. Keene State
litigation following award,involved an arbitration we see no basis in

principle primaryto limit the board’s dispute pre-role when the
arbitration, long disputecedes so as prac-the raises an unfair labor

charge jurisdiction.tice over which the board has
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jurisdictional ques-The issue therefore turns on the to thisanswer
fallinga scopetion: is demand to arbitrate a matter outside the of a

practice,CBA’s clause anarbitration unfair labor so that the board
jurisdiction 273-A:6,1, complaint charginghas under RSA to hear a
party making alreadyone suchwith an unauthorized Asdemand?

indicated, yes, followingwe answer for the reasons.
practices that the board hasunfair laborlists theRSA 273-A:5

with arbi-Although does not dealjurisdiction section 5to redress.
terms, general categories practicesexplicit two of unfairintration

enough to arbi-arguably to demands and refusalscoverare broad
practiceunfair to273-A:5,1(e) 11(d)and make it an labortrate. RSA

mightnegotiate good to bein A refusal arbitrateto faith.refuse
faith, reasoningnegotiate good on ofin theas a refusal totreated

Co.,Navigation&America v. WarriorUnited Steelworkers Gulfof
grievance of a con-581, procedure is an elementat that aU.S.363

process bargaining.collectivetinuous of
however, categoryrely, of unfairthe narroweron somewhatWe

bargaining agreement. RSApractice, of a collectivelabor breach
wrongful273-A:5, undisputed re-1(h) 11(f). aBecause it is thatand

CBA,may litigated ofa breach a we cannotto arbitrate be asfusal
differently.treating wrongful any Forjustify to arbitratea demand

no differencepurposes of administration there is functionalCBA
legitimatewrongful wrongful refusal of abetween a demand and a

case, wronged party must waive what itIn each the eitherdemand.
legitimate position riskis a the contract or run the ofunderbelieves

suffering penalty.a contract

wrongfulAccordingly, we should beconclude that a demand
consequencespractice. that wouldan labor Thetreated as unfair

contrary If theholding our conclusion.from a confirmfollow
board,challenged directly thewrongful beforecould not bedemand
eitherparty responding would be forcedthe to such a demandthen

superior injunction to and waitto refuse arbitrateto seek a court or
labordemanding go with unfairparty to the board anfor the to

nothing ofpractice complaint. would risk a breachA decision doto
supe­bargaining agreement, while a decision to seekthe collective

profoundly hamper developmentthe ofcourt would arior review
interpreting public employees’body forconsistent of common law

is, however, interpretationsimply to considerIt too late anCBAs.
recog­possibility. repeatedlyhavewould for such a Wethat allow

legislature’s give primaryintent the board a role inthe tonized
recognizematters, thatit clear we willwe have madesuch and

only legislationprimary position whenexceptions board’sto the
conflicting legislativeit, in of thedid the instancedemands as it
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inas best we could Keene State.policies we accommodatedthat
here, pri-respect the intendedwethere is no such conflictBecause

allegationby holding of aposition that anmacy of the board’s
charges practice, overwrongful an unfair labordemand to arbitrate
original jurisdiction.the board has exclusivewhich

jurisdiction, thewe vacatecourt exceeded itsBecause the
agree upon ainjunction. parties are still unable toIf at date thethis

differences, arbitrability inprior remainstheir andresolution of
jurisdiction resolve the issue.question, will have tothe board

Reversed.

All concurred.
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