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Althoughliterally. consistentunambiguous statuteinterpreted an
interpretation, the drafts-of,with, the literalconfirmationand a

workinghis draftsproceedings andunrecordedofrecollectionman’s
by the trialnecessary reachedresultto thenotwerethe statuteof

court.
allowinginerredtrial courtargues that thedepartment alsoThe

publishedby draftsman andthean article co-authoredevidenceinto
revealsthe recordreview ofHampshire ABar Journal.the Newin

objectioncontinuing toadepartment madealthough hadthethat
intent, specifically answeredittestimony draftsman’sof thethe

thetaxpayer’s introduction ofresponseobjection” to thein“[n]o
department has waivedThus, thehold thatweevidence.intoarticle

125,Nadeau, 120,126 N.H.State v.right appeal the issue. Seetoits
623, (1985).A.2d 626489

requires a “reallegislation thatnowFinally, we note that new
entitysubject level.” RSAtax at thetotrust... beinvestmentestate

3,July 1985).77-A:l, 1985) (effective(Supp.I

Affirmed.
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Merrill,Stephen attorney general Serell,(Andrew attorney,E. W.
orally),on the brief and for the State.

Decato, Lebanon, by orally,PeterR. of brief and for the defendant.

Batchelder, appealInJ. this we consider lan-whether the
guage (Supp. illegal1985),of RSA 159:3 which makes it for a con-

anyvicted felon to have “under his acontrol .. . firearm ... or other
dangerous weapon,” unconstitutionally vagueis or overbroad. For

follow, itthe reasons which we hold that is not and therefore affirm.
1984,29, ofOn November Detective Giaccone the Hanover Police

Department lawfully Ruggles’sentered Sandra mobile home in
there, handgunsHanover. heWhile observed two rifles and two on a

gun inquired ownershiprack. Detective Giaccone into the of the
weapons. According part by Rug-to information infurnished John

brother,gles, guns belonged defendant, DouglasSandra’s the to the
investigation byPike. Further Detective Giaccone revealed that the

Rugglesdefendant lived at the mobile home and that he beenhad
Hampshireinconvicted of felonies New and Vermont. thisWith

information, Detective Giaccone obtained a search warrant from a
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justice of onthe Hanover District Court November 30th. He exe-
following day, processcuted search the in thethe and seized the two

bow, arrows,rifles, compounda and ammunition for the rifles. The
handguns previously longer present.two observed were no

Thereafter, havingthe defendant was indicted for under his con-
1, 1984, (Supp. 1985),trol on in ofDecember violation RSA 159:3 the

during anyprohibits persontwo rifles seized the search. The statute
previously againstfelony person property“convicted ... of a the or

possessionownfing] hav[ing]of another or in his or hisunder[from]
byweapons. juryvariouscontrol” The defendant was tried a in Su-

perior J.) guilty. appeal,(Johnson,Court and found In his he chal-
lenges grounds, allegingthe processstatute on and federal dueState

vagueofthat the element control in the isstatute and overbroad.
arguesThe first that the ofState issue the statute’s constitutional-

ity preserved for appeal.was not Because we read the record below
claim,to raise such a we will theaddress issue.

employed byThe standard this court and the United States
Supreme gauging unconstitutionallyinCourt whether a isstatute
vague in Kentucky,has roots International Harvester v.Co. 234 U.S.
216, 221, (1914). simply223 The standard stated is “whether men of

intelligence necessarily guesscommon must at mean­[the statute’s]
ing application.” 610,as Wong,and to its State v.differ 125 N.H.
621, 262, (1984); Oklahoma,486 A.2d see269 Broadrick v. 413 U.S.
601, (1973). meaning phrase607 The of the “under his control” is not

“authoritytodifficult discern. Control is defined as the to direct or
regulate”; verb, regulate,aswhen used a the word means “to ... to

over,authority command,...exercise . . . direct to curb[to] [or] [or]
Dictionaryrestrain.” (MacMillanWebster’s New World 165

1960).Students ed.

arguesThe defendant that proximitysince he inwas not the
weapons arrested,of the when he them,was he was not in ofcontrol

conceptand ofthat the appliedconstructive control should not be
arguments, however,under the statute. These run counter to the

of developednotion control as in HampshireNew law. This incourt
past distinguishedthe has proprietary possessorybetween and con­

case,trol in a civil see Company, 200,Watson v. 83 N.H. 140 A. 169
(1928), and it is conceptthe former which is involved in this case.

juryThe trial court’s by pro­instructions illustrate what we mean
prietary control:

is not a crime for pres-a convicted felon to be in the“[I]t
weapons,ence of knowingly personeither or Aotherwise.

felony happensconvicted of a when he to walk[cannot be]



450

crime,weapons. is... It ainto a house in which there are
however, aif has over firearm and that meanshe control

firearm, he’s thatsimply owns that leasedthat he either
firearm,firearm, got-he somehowhas borrowed that [or]

firearm[,] hasand that the defendantten control over that
ability over the firearm in a sensethe to exercise control

may the use ofhe can who have ultimatethat determine
thequestionThe is whether hethat firearm. is][raised

mayultimately, among personsthe who haveone who
found,inoccupied which the firearms werethat structure

particularuse rifle ordetermine who could . .. thatcould
power overquestion does have theThe then is heriflesf.]

does,weapon?of ... If he he controls it.”the use the

statutoryargues language didalso that theThe defendant
girlfriend’spresencehis inadequately him that hisnot forewarn

weap­relationship over theor his with her constituted controlhouse
however, point.argument, he misses the His control overons. In this

any particular place,weapons upon atthe is not based their location
Rather,anyupon it isrelationship with individual. basedor his

guns.ability dispositionupon use of thehis to determine the and

Additionally, the that the statute’s lack ofdefendant contends
evidentiaryclarity to orstandard difficult meet rebut.makes the
State, challengeargument theAccording is a to suffi­to the this

allegedciency regarding the control ofof the defendant’sevidence
weapons. that the defendant lived at San­the The record discloses

basis,part-timeRuggles’s least a and that whendra residence at on
weapons, telephoned the de­removed the SandraDetective Giaccone

takingpolice thetell him that “the arefendant at a restaurant to
byguns.” he was told Sandra’stestified thatDetective Giaccone

belongedguns wasthe to the defendant. This statementbrother that
althoughobjection, repudiatedwas atit lateradmitted without

byaddition, use in of the rifles seizedtrial. In ammunition for one
person hewas the whenDetective Giaccone located on defendant’s

ample uponthus evidence whichwas arrested. The record contains
weaponsjury the in vio­that the defendant controlledthe could find

oflation the statute.

sufficientlyreading itof statute indicates that isOur the
ground vagueness.on the of Theto withstand a facial attackclear

words,easilyplain we it isunderstood and hold thatstatute uses and
unconstitutionally vague.not

is that the statute is unconsti­The defendant’s second claim
ittutionally is for “ifA statute void overbreadthoverbroad.



451

by pro-attempts which invade areas ofto control means[conduct]
Smith, 433, 439, 774,tected freedom.” v. N.H. 503 A.2dState 127 778

269;622,(1985); Wong,see see alsov. 125 N.H. at 486 A.2d atState
Koota, 241, Alabama,(1967);Zwickler v. 389 250 NAACP v.U.S.

288, governmental(1964) (“a purpose pre-377 U.S. 307 to control or
constitutionally subject regulation mayvent activities to state not be

by sweep unnecessarily broadly therebyachieved means which and
protected freedoms”).invade the area of The defendant has failed to

any specific protectedarticulate area of freedom that the statute
infringes upon; unavailing.therefore his overbreadth claim is

Moreover, agree argumentswe with the State that the defendant’s
in this case blur the distinction between the constitutional doctrines

vagueness.of overbreadth and

applicable primarilyoverbreadth doctrine is in the“[T]he
may legisla-First Amendment . .area . and render void

lackingtion clarity precision,which is inneither nor
vaguenesswhereas proc-the isdoctrine rested on the due

ess clauses of the Fifth and Fourteenth Amendments and
applicable solely legislation lackingis to which is in clar-

ity precision.”and
Annot., 725, (1975).45 Opinion Justices,L.Ed.2d 736 See the 128of

46, (1986); Albers,A.2dN.H. 509 749 State v. 132,113 N.H. 303
(1973).A.2d 197

plain purposeThe (Supp.of RSA 1985) impose159:3 is to
upon prescribed theyconvicted felons sanctions weap­when deal with

byons described Significantly,the statute. the statute outlaws both
ownership possession,and in legislatureaddition to control. The
carefully prescribeddelineated the conduct. Because RSA 159:3
(Supp. 1985) lacking clarityis not in precision,or and is not unnec­
essarily invasive, upholdbroad or we the statute and affirm the
conviction.

Affirmed.
JOHNSON,J., sit;did not the others concurred.


