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however,entitled, recovery anyThey oftoare notheld in escrow.
fund, nor do weof the escrowpaid the establishmenttaxes before

questionattorney’s therefore answergrant request fees. Wefortheir
clause, inrespect commerce andwith to the(1) in the affirmative

clause,privileges and immunitiesnegative respect to thethe with
negative.(3)questions (2) and in theand

Remanded.

All concurred.
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P.A., (Eileen FoxMillimet, of ManchesterDevine, & BranchStahl
orally), plaintiffs.for theandon the brief

Parodi, Parodi on theKozlowski, (Robert M.of Nashua&Gauthier
orally), for the defendant.andbrief

Wynott,defendant, (theBatchelder, Jr. claim-LawrenceTheJ.
J.,(Wyman,Superior Courtof theant), appeals from an order

Master, Shapiro, Esq.)R. Peterapproving of aa recommendation
Compensation Law for medi-rejecting thehis claim under Workers’

281:21, that the claimant hadbenefits, foundI. The courtcal RSA
Julyonsurgical operation he underwentprove thatto that afailed

direct result of a20, 1983, required by was theand thereforewas
yearsinjury earlier. Wesustained sevenback he hadwork-related

reverse.
plaintiffs, ofemployed by the Townone of thewasThe claimant

9,1976, injuredjob,employer). on he(the When on the JuneHudson
attemptedclosing tailgate dump He toof a truck.while thehis back

legsjob, pain and rendered himthe in his backto the butreturn
work, employmenthis ended.to andunable

myelograms,undergoing the claimant underwenta series ofAfter
5, performedMcCann asurgery Dr. William P.on December 1977.

rupturedhemilaminectomy and removed aof two lower vertebrae
infection, and,postoperative woundaThe claimant contracteddisk.

8, 1978,January Dr. McCann drained andoperation onin a second
under Dr. McCann’sThe claimant remainedthe wound.treated
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through begancare 1980. In June 1980 the claimant a course of
Hanover,treatment at Dartmouth-Hitchcock Medical Center in and

employer’she also was referred for vocational rehabilitation. The
carrier,compensation plaintiffworkers’ insurance the Fireman’s

CompanyFund (the insurer), provided disability compen-Insurance
during period.sation and medical benefits this

February 4, 1981, Hampshire DepartmentOn the New of Labor
approved $29,000 agreementlumpa sum between the claimant and

agreement,the insurer. theUnder the insurer was absolved of lia-
bility disability compensation,for responsiblefurther but remained
for (Supp. 1985).medical benefits. See RSA 281:33 The claimant

moneyused the open shop.from the settlement to a bait Between
1983,September Julyand1980 he did not seek medical treatment

for his back.
1983,early July styrofoamIn pailthe claimant lifted a bait con-

taining gallon sharp painabout a of water and felt a that radiated
up spine Julyand down his and into his lower extremities. On 13 he

Grillo, neurosurgeonconsulted Dr. Peter J. a withassociated Dr.
hospitalized batteryMcCann. The claimant was and underwent a of

July performed laminectomytests. On 20 Dr. Grillo a of two lower
roots,vertebrae and foraminotomies of two nerve and aexcised her-

niated lumbar disk.
compensationThe claimant afiled workers’ claim to recover the

hospital expenses resulting July surgery.medical and from the 1983
groundThe insurer expensesdenied the claim on the that these

causally injury.were not deputyrelated to the TheJune 1976 labor
hearingcommissioner held a inand ruled favor of the claimant. The

employer appealed superior pursuantand the insurer to the court to
281:37,1.RSA

master, finding July pailThe that the 1983 bait incident had a
“significant upon underlying condition,”effect back[the claimant’s]

“separate interveningconcluded that the incident constituted a
event” under inthe standard enunciated Press v. TravelersRumford

Co., 370, (1984)Insurance 125 N.H. 480 A.2d 162 and Town of
591,Morgrage,v. (1982). UponGoffstown 122 N.H. 448 A.2d 385 the mas­

recommendation,ter’s the court set deputyaside the decision of the
judgmentlabor commissioner employerand rendered for the and

the insurer. requestedThe claimant moved for reconsideration and
rehearing. motion,a The court the appealdenied and this followed.

turning arguments,Before to the claimant’s we review the
applicable legal principles. 281:21, I, governsRSA this case. That

provides employer carrier,statute that ... or his insurance“[a]n
injured employee, furnished,shall furnish to an or cause to be rea-
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services,- care,medical, surgical, hospitalsonable and remedial
machines, surgical aids,nursing, and and suchmechanical for

injury may require” (emphasis added).period as the nature the Anof
obligationemployer continuing provide paythus has a to or to for

medical, byhospital, long requiredand remedial care for as as is an
Stores, Inc.,injured employee’s condition. Bilodeau v. 116See Oliver

83, 85, 741, (1976). undisputedA.2d It is that theN.H. 352 743
“injured employee” meaninganclaimant became within the of

281:21,1, injuredhe his back in The sole issuewhen June 1976.RSA
July surgeryis whether the condition that necessitated the 1983

injuryresulted from that or from some other cause.
July pail complicatesThe 1983 bait incident matters. anWhen

injured injury part body,worker sustains a second to same ofthe the
it often is difficult to thedetermine extent to which the later inci-

underlyingdent affects the worker’s condition. We infer from the
report relationshipmaster’s that there was some causal thebetween

injury andJune 1976 the condition of the claimant’s back at the time
July surgery.of the 1983 The master characterized the second

injury “aggravation” condition,”“underlyingas an of an and not as
injury.an event tounrelated the first The master did not find that

any injury Thus,other contributed to the claimant’s back condition.
depended uponthe master’s resolution of this case a choice between

mutually propositions. Julytwo exclusive Either the need for the
operation1983 was the direct and natural result of the June 1976

injury, pail independentor the bait incident constituted an cause of
operation.the condition that necessitated that

provides following analysisProfessor Larson problem:the of this
any injurythe work-connected character of . . .“[0]nce

established, subsequenthas been progressionthe of that
compensable longcondition remains worseningso as the

producedis not shown by independentto have been an
may self-evident,nonindustrial cause. This sound but in
easyclose cases it is essentiallysometimes to overlook this

simple principle. case,In a Utah claimant had suffered a
compensable 1966, injuringinaccident his back. Several
years later, triggered bythis condition was a sneeze into a

herniation,disc requiredfor surgery.which claimant The
testimony condition,medical was that because of the back

probableit was sneezingthat had claimant not had the
episode, majorsome other or minor event would have
eventually surgery. findingnecessitated The that the
sneezing episode independentwas the cause of claimant’s
disability, and compensation,the resultant denial of were
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error, appeal.were awarded onheld to be and benefits
sneezingclearly presencecorrect. The of theThis result is

case,the true nature of theincident should not obscure
nothing that a furtherwhich is more than of medical

injury.flowing compensable Ifcomplication from a the
bed,asleepwas inhad occurred while claimantherniation

sequel compensa-a mere to theis characterization as[sic]
injury seemed obvious. The case should beble would have

nonemploy-triggering episode isif someno different the
suit,raising hanging upa window or ament exertion like

long operative is theas it is clear that the real factorso
injury,compensable withprogression associated anof the

not in thethat in itself would be unreasonableexertion
circumstances.”

CompensationLarson, 13.11(a)The Law of Workmen’s1 A. §
omitted).(1985) (footnotes

regarded “independentanIn order to be as nonindustrial
cause,” the incident need not be a cause of thesecond sufficient

be, however,injured necessaryaworker’s condition. It must both
helpful concept in thisand a material cause of that condition. One

respect is that of stabilization. Press v. Travelers Insur­See Rumford
374-75,Co., Ifance 125 N.H. at 480 A.2d at 165. the worker’s under­

incident,lying the second thatcondition has stabilized at the time of
resulting disability.likely independentan cause of theevent is more

Zorabedian, 129,See, e.g., Building R.I. A.2dGilbane Co. v. 113 318
incident, disability(at had no(1974) time of second claimant466

strain).from effects of earlier lower back If theand had recovered
ongoing condition, however,from an debilitativeworker still suffers

ordinarily extraordinarybe a distinct andthe second incident must
qualify independenttrauma-inducing in anevent order to as cause.

375,Co., suprav. Travelers Insurance at 480See PressRumford
injurious rule,(construing the “most recent incident”A.2d at 165

281:38-a, 1985)); see also Town(Supp. v. Mor­IIIRSA of Goffstown
591, injury,(1982) (subsequent occur­grage, 122 448 A.2d 385N.H.

ring putting pants, independentnotwhile claimant was on his an
disabling condition).backcause of

Morgragepoints and involveclaimant out that PressThe Rumford
LARSON, supraproblem, see 4 A. 95.11the “successive carrier” §

here, governing, presented(1986) not as well as a differentan issue
think, however,statute, 281:38-a, (Supp. 1985). thatIII WeRSA

although injury been inde-in this case would not havethe second
analysisprinciples employedpendently compensable, the in the of
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equallyMorgrage areandPressinissuesthe causation Rumford
presence orTheLarson, supra 95.23.4 A. §Seeapplicable here.
subsequentof atimeat thecarrierinsuranceof a secondabsence

liability.original carrier’sof thethe extentinjury not affectdoes
567, (Or. Ct.Peterson, 568 n.1P.2d645CompensationreBut In ofcf.

(1983).537, P.2d 1058660grounds, 294 Or.1982), on otherApp. aff’d
beforemind, contentionsto thewe turnprinciples intheseWith

support the mas-notdidargues the evidencethatThe claimantus.
intervening“separatewas afinding pail incidentthe baitthatter’s

that necessitatedof the conditionindependentan causeevent” and
surgery.July 1983the

forthe needWhetheris settled.of reviewstandardOur
injury is a1976of the JuneJuly surgery a direct resultwas1983the

court’s determinationtrialnot disturb thequestion of fact. We will
on whichrecord thecompetent in theevidenceis nounless there

v.Gray, Inc.reasonably F. A.have been made.coulddecision
860,495, 496, (1982).861 The claim­Demopoulos, 446 A.2d122 N.H.

Id.proof on the issue of causation.the burden ofant bore
only The sole medical evi-witness at trial.claimant was theThe

theDr. Grillo stated thatdeposition of Dr. Grillo.was thedence
pain lowerhistory “persistent” in his back andofclaimant had a

injury,1976, opera-firstthe theafter and that initialextremities
tissue,tion, of hisensuing and scar and the structurethe infection

continuing symptoms. Dr. also testi-spine accounted for the Grillo
pail incident was not a cause of the condition thatfied that the bait

surgery,July that incident as arequired and characterizedthe 1983
along way.”happened to thething[ that“little ] [the claimant]

cross-examination, regardingpressedDr. was the baitGrilloOn
pail incident. He reiterated:

years specif-pain periodpatient had had over a of as“The
history.ically And into both lowerstated in the it radiated

gotpainsimilar to which heextremities and was the
pailwhen he lifted a of water.

this, lifting pailof I the ofAnd because don’t think that
prior he saw me was thewater one week to the time that

Rather, alongit was an incidentcause of his difficulties.
way onwhich occurred which focusedthe [the claimant]

history. beginning ofand related in the It is not the an
illness.

complaining pain for severalofbeen. had“. . [H]e
complaints,way hisgoing back to Andyears, all the 1976.
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see, very much with time. . . .not alteras far as I can did
pain....complaint of backa constantThere was

rarely hospitalize for a one-weeksomeone“. . . I would
history pain....of

ishospitalizedthat Iof the reasons [the claimant]“One
symptoms werehistory and that hiswent far backthat his

likelyit was thatalways that I didn’t thinkthe same and
period at home.get extra of restwith anhe would better

continu-why hospitalized It seemed to be ahim.IThat’s
ongoing problem.”ous and

surgeryJulyfor 1983 as fol-the reason theDr. Grillo described
things perioda ofof over“It was because of summationlows: [a]

changetime, really that much. And Isymptoms didn’tof which
changeattempt course of his illness andthought an to theto make

pain.”the course of his
pail was anno that the bait incidentThere thus was evidence

Julyat the time of theindependent cause of the claimant’s condition
surgery.1983

periodmake much of the betweenemployer and the insurerThe
July not seek medi-September 1983 when the claimant did1980 and

hiatus, they argue, justi-pain in his back. Thiscal treatment for the
disability pointfinding stabilized at somethat the claimant’sfied a

finding,July however. HeThe master made no suchbefore 1983.
experienced pain in hisexpressly defendant somestated that “the

Julyduring period September 1983.the between 1980 andback”
finding. respectamply supported With to theevidence thisThe

treatment,three-yearnearly in medical the claimant testi-hiatus
they me that thereI would see would tellfied: [the doctors]“[W]hen

my mynothing theythat could do for back. When backwas more
words, theyme, go lay In other that was allhurt I was to down.

mypossibly do for back.”could
testimony, although uncon-plaintiffs that Dr.The contend Grillo’s

largetradicted, part onit was based inwas of dubious value because
discomfort,complaints pain and see v.claimant’s of Gowenthe

Brothers, 377, 380, 159, They(1981). also121 430 A.2d 160-61N.H.
reject testimonyargue fully libertywas at to thethat the master

against an issue on which he bore theand rule the claimant on
Mills, Inc.,persuasion. v.of Condiles Waumbec 95 N.H.burden See

726,127, 129, (1948).58 A.2d 728

mayAlthough in which a fact-finderthere are situations
testimony rely lay testimonyignore medical and onuncontradicted
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406,inferences, Lewis, 404, 112see Dustin v. 99 N.H.and his own
54,A.2d, (1955), of athis is not such a case. The causation back56

provinceinjury properly the ofof this nature is a matter within
experts. Mengel Hawaiian-Tropicv.medical See Northwest & Cen­

Distributors, Inc., 184, (Ky. App. 1981);tral Ct. 3 A.618 S.W.2d 187
State, 583,Larson, supra 79.54(e) (1983); Bothwick v. 119 N.H.§ cf.

587-88, 462, City(1979) (hypertension); v.406 A.2d 465 Rochesterof
Smith, 495, 497, 421, (1979) (heart lung119 403 A.2d 422 andN.H.

circumstances, identifydisease). requiredIn these the master was to
competing impelled“validthe evidence” or the “considerations that

disregard rejectingto the medical evidence” Dr.before Gril­[him]
testimony. Larson, supra 79.52(d).lo’s 3 A. This the master failed§

to do.
Moreover, although testimonyDr.much of Grillo’s was based on

descriptions pain, uponthe claimant’s of his hishe also drew consid-
knowledgeerable first-hand of the claimant’s back condition. He

varietyanhad overseen extensive of tests in the week before the
July operation, during operation op-1983 and the itself had had an
portunity directly spinalto observe condition ofthe the claimant’s

McCann, thorough graspcolumn. As an associate of Dr. he had a of
history.post-1976 statingthe claimant’s medical In that the June

injury disability,1976 was the cause of the claimant’s Dr. Grillo
conclusion; merelyoffered an informed medical he did not serve as a

complaints.forconduit the claimant’s
plaintiffs testimonyThe further contend that Dr. Grillo’s was at

partially finding. They pointleast consistent with the master’s out
pailthat Dr. Grillo on cross-examination characterized the bait

“aggravation” underlyingincident anas of the condition. Had we
any reason to believe that Dr. Grillo intended to thisuse term with

Press, 375,reference to our discussion in 125 N.H. at 480Rumford
(distinguishing aggravationA.2d at 165 between “an of stabilized

worsening recurrence”), mightcondition” and “a or a we look favora-
bly upon argument. Here, however,this there is no reason for such a
belief. unequivocal.The remainder of Dr. Grillo’s remarks were We

regard acquiescence lawyer’swill not his plaintiffs’in the use of
ambiguous terminology prioras a deliberate retraction of his
testimony.

The compelleduncontradicted medical evidence thus a find­
ing in favor of the competentclaimant. We hold that there was no
medical reasonablyevidence on which the master could have found

pailthat the bait independentincident was an cause of the claim­
ant’s Arizona,condition. Accord Dutton v. Industrial Commission of

448, Press,(1984); Inc.,140 Ariz. 682 P.2d 453 Rich v. Vail Ballou 33
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1088, (1970); Christensen v. State Accident307 943A.D.2d N.Y.S.2d
Fund, 595, necessarilyApp. (1976).P.2d 48 ItOr. 557Insurance 27

requiredanalysis thethat the condition thatfrom the abovefollows
July operation result the 1976was a direct and natural of June1983

judgmentinjury, was entitled to in his favor.that the claimantand
conclusion, emphasize opinionthis not bethat shouldIn we

finding anyrequiring in of claimant who offersa favorconstrued as
testimony bearing question ofon a causa-uncontradicted medical

however,case, complexity the issuesIn the of medicaltion. this
testimony,involved, unequivocal of the the absencethe nature and
it,any compel Wereason to discount a reversal.of articulated

accordingly the of the court and reinstate the decisionreverse order
deputy labor commissioner.of the

Reversed; deputythedecision of
reinstated.labor commissioner

concurred.All

Belknap
85-276No.

HampshireofThe State New

v.

Pliskaner,Richard D. Jr.

2, 1986October


