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theyimplied questioning; were admissible as evi-law thusconsent
negligent charge.trialdence in his on the homicide

properly state-find that the trial court admitted theSince we
argumentsevidence, byneedments into we not consider the raised

Munson,on of State v.the defendant the issue harmless error. See
191, 193, 646, Further,(1985). fed-A.2d because126 N.H. 489 647

defendant,provides greater protectioneral law no to the we need
separately thenot address merits of the defendant’s claim under the

supra.v.Federal Constitution. South Dakota NevilleSee

Affirmed.

All concurred.
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disputeKing, between several benefi-case involves aThisC.J.
managementconcerning of athe businessciaries and the trustees

“Dumaines,” Hampshireacomplex New“complex.” includesThe
trust;trust; Trust, smaller “satel-severala MassachusettsDexter

Massachusetts; Amoskeagthe Com-in andalso formedlite” trusts
bylargeholding partcompany inownedpany, Delawarea

Dumaines, Dexter, trusts.and the satellite
judg-declaratoryby petition forlitigation awas initiatedThis

by the Trust. TheDumaines and Dextertrustees ofment filed the
dutystating they furnishrequested that have no toa decreetrustees

discretionary income benefici-accountings of Trust tothe Dexter
beneficiaries, who areincomeSeveral Dumainesaries of Dumaines.

accountingcase, an becauserespondents in had demanded suchthis
remainder interest in Dexterhas a vested theDumaines Trustthe

dies,is, beneficiary of DexterTrust; the incomewhen currentthat
responseIn topour into Dumaines.corpus of will overDexterthe

proceedings, beneficiariesdeclaratory judgment the trustthe
Thebrought below. Masterare discussedfurther claims which

sides, duringbyEaton, Esq.), approvedwas both satwho(Robert I.
hearing beneficiariesseventeen-day found that the Dumaines’anda

accounting meritHe also found noto an of Dexter.not entitledwere
byany the beneficiariesallegations of trust madethe of breachto of

Finally, themaster ruled thatagainst trustees. thethe Dumaines’
attorneys’respondents Superiornot entitled to fees. The Courtwere

report, respondents(Bean, J.) approved andthe master’s the
part involvingappealed to court. affirm that of the decisionthis We

byallegations of breach of trust the Dumaines’ trustees andthe
attorneys’regarding the of and thataward fees. We reverse vacate

relating whether, how,part the court’s decision to and toof trial
Dexter’s trustees must account. We hold that a Massachusettswhom

proper the of issue.court is the forum for consideration that
family complexThe the business was Fred-builder of Dumaine

Dumaine, responsibleSr. He was for the creation of theeric C.
litigation, hisinvolved in this and contributions formed thetrusts

leader,Dumaine, Englandof a hadres each trust. New business
children, livingfour of whom were at the time of the master’sseven

report.
1911, orig-Amoskeag Company,In the Dumaine started theelder

inally voluntary incorporatedandformed as a association later
Amoskeag Company todayDelaware law in 1965. ownsunder

Fanny Candy Inc., Mills,Shops,Farmer Fieldcrest Inc. and several
companies.other

Dumaine, Sr.,by C. andDumaines Trust was created Frederic
empoweringby of trust the trustees “toothers in 1920 a declaration
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various sources inproperty kinds and from andacquire of various
carryto under and in accord-capacity on businessassociatedtheir

of of trust. isprovisions”with the declaration Dumainestheance
designed capital. must add the first halfto accumulate The trustees

corpus. They may “into the trusttrust’s annual net incomeof the
topay the other half of the annual net incomesole discretion”their

Dumaine, grand-legitimateSr.’s children andof Frederic C.such
children, terms,Byas the decide. itsin such amounts trustees

yearstwenty-onewill after theremain in existence deathDumaines
living time ofsettlors and children at Dumaines’of the their the
declaration,settlors, thecreation. The in trust recommended to the

that the distributedeventual Dumaines’ remainder interests assets
a trust.putbe into Dumaines-likeof Dumaines back

Dumaine, Sr., separatesevenIn 1926 Frederic C. created trusts
(thebeneficial for each of his childrenwith interests seven so-called

trusts). providestrusts thatsatellite of these one-half ofEach the
to principalannual income shall be added and the otherthat half

may, trustees, paid quarterlyin the ofsole discretion the be in the
following year beneficiary.particularto the child Dumaine funded

unequal son, Dumaine,in andamounts named his Frederic C.them
(“Buck”), one of the two trustees of each of theseJr. satellite trusts.

Upon beneficiary trust,the death of the of a satelliteincome the
corpus pourstrust over into Dumaines.

Trust, Dexter,The Dexter whose nominal settlor was William was
actually by Sr.,Dumaine, 1932,C.created Frederic in names Buck

provides discretionaryandas trustee that be the soleBuck will
beneficiary. may,income The trustee or within theirtrustees discre-

tion, beneficiary.distribute all net income to the If Buck had
predeceased father,his elderthe would haveDumaine become the

beneficiary.income provides uponThe trust instrument also that
father,death ofthe the survivor of Buck and his the trust estate

shall be added corpusto the Dumaines Trust and administered aas
part Dumaine, Sr., 27,May 1951,of it. Frederic C. ondied and Buck

Upon demise,survived him. Buck’s ofthe assets the Dexter Trust
to beare added to Dumaines. Buck’s interest inbeneficial Dexter is

in addition to his ininterest his own 1926 satellite trust.
vacancytheIn event of a in the office trustee ofof the Dexter

Trust, Dumaine, Sr.,Frederic C. withwas vested the exclusive
trustees,power appointto the includingsuccessor trustee or him-

self, upon decease,and authorityhis this in thevests trustees of
Dumaines, who bycan trustees to majorityelect the Dexter Trust

Although Buck, beneficiary Dexter,vote. the income of was named
created, resigned 6,the sole trustee when trust wasthe onhe March
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1942, Trust,as of the Dexter andtrustee the successor trustees were
by Dumaine,appointedthen Frederic C. Sr.

Dumaine, Sr., alongFrederic C. with his son Buck and his other
associates, Amoskeagboth and Company.dominated Dumaines the

Amoskeag’s 1939;The elder Dumaine served as untiltreasurer he
againwas Dumaines’ treasurer 1920 tofrom 1922 and from 1925 to

Amoskeag’s1940. His son Buck served as fromtreasurer 1939 to
1962; he was Dumaines’ treasurer from 1922 and fromto 1925 1948

all, duringreport.to the time of master’s Inthe the elder Dumaine’s
life, persons Amoskeagthirteen served both and Dumaines simul-
taneously. persons paid by Amoskeagwere salariesSix while also
serving appearsItas Dumaines’ trustees. whilethat the elder
Dumaine was alive no ofdistributions income were made to discre-
tionary anyincome beneficiaries from of the trusts.

Dumaine, death, replacedAfter Frederic Sr.’s Buck his father as
figure “complex.” time,the indominant the Dumaine At the same

Dumaines, Dexter,Buck and the other trustees of and the satellite
regular,trusts have made substantial distributions of income to

distributions,Despiteeach of the thesebeneficiaries. income all the
enjoyed growth principaltrusts insubstantial from 1951 to 1982.

death,On a ofnumber occasions since their father’s several of the
expressedelder Dumaine’s children have dissatisfaction with the

that, Buck, theyfact unlike nohave control over Dumaines or the
trusts, regardparticularly1926 satellite with to who serves as trust-

ee and what investments will When,be made with trust assets. in
1970’s, Dumaine,the late Frederic C. Sr.’s son Pierre Dumaine
sought(“Spike”) accounting Trust,an theof Dexter the Dumaines

and Dexter trustees commenced this suit.

outset,At the we must consider the of theduties trustees in
managing complex determininga trust. In what the duties of the

case, purposetrustees are in this “our is to effectuate the settlor’s
creatingintention in the is well juris­trust. inestablished this‘[I]t

diction signalthat courts regardour have shown a for the intention
of a settlor of a trust. . . Brown,.’” Indian Head Nat’l Bank v. 123

87, 91, 1056, (1983) (quotingN.H. A.2d455 1058 Indian Head Nat.
Rawls, 142, 144, 767,Bank v. 105 N.H. (1963)).194 A.2d 769 We will

give effect to the settlor’s contraryintent unless that intent is to stat­
public policy. Estate,ute or 320,See In re 327,Frolich 112 N.H. 295

448, (1972).A.2d 453

determining intent,In the settlor’s courts should look to
the terms of the trust. In present one,a such ascase the where a

construingcourt is an byinter-vivos trust evidenced a written
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by provisionsinstrument, theare determinedof the trust“the terms
light the circumstancesinterpreted in the of allthe instrument asof

settlorof theof the intention[competent] evidenceand . . . other
(Second) of Trustsrespect the trust. . . Restatementwith to

relationship the settlor to the benefi-4, of(d) (1959). “Thecomment§
among facts to bethetoward them areciaries and duties[the]

of creatortrying place in the shoes theby to itselfconsidered a court
by trustintended thein ascertain whatof the trust order to [was]

145,Rawls, supra 194atHead Nat. Bank v.instrument.” Indian
Although parol evidenceomitted). extrinsic(citationsatA.2d 769

trust,expressvary terms of aor contradict theinadmissible tois
intentmay determine the settlor’sbe received tosuch evidence

ambiguous.language isin the trust instrumentthe usedwhere
91,Brown, supra A.2d at 1058.Bank v. at 455Indian Head Nat’l

question of fact to be deter­is aThe settlor’s intention
evidence, by Osgoodby competent of law. v.and not rulesmined Cf.

Barker,227, EdgerlyVivada, 222, 224, (1946);228 v.50 A.2d94 N.H.
434, intent is a(1891) (determining a testator’sN.H. 31 A. 90066

findings ofquestion fact). appeal, sustain the master’sof we willOn
if, evidence, “anyreported [person] could soon reasonablefact the

739, 744,Mary Hosp.,Brown v. Hitchcock 117 N.H.find.” Memorial
1138, (1977).A.2d 1141378

Fanny Farmer LoanI. The

argument appealrespondent on is that theThe beneficiaries’ first
theyfiduciary duty when madeof breached theirtrustees Dumaines

Fanny Farmer,unsecured, a sub-of million toan fixed-rate loan $4
arguesidiary Amoskeag. loans made fromof The beneficiaries that

vires, theysecurity inare ultra that arewithout collateralDumaines
by The beneficiariesthe Dumaines declaration of trust.forbidden

prudenceofthe loan did not meet the standardalso contend that
requires fiduciaryHampshire of a invest-common lawwhich New

ing property.trust
Fanny havingwas finan-record shows that in FarmerThe 1979

Amoskeagdifficulty. decided that toThe board of directorscial
Amoskeagimprove subsidiary’s performance, needed to investits

AmoskeagFanny directorsmillion dollars in Farmer. Theseveral
Amoskeag’s ownership Fannyshare ofalso decided to increase

investingprior monies in theFarmer from to 100% to additional41%
candy buycompany. out of its stock that wasIn order to the 60%

owned, Fanny approximatelypublicly mil-Farmer borrowed $5.7
January,in At Mellon Bank’slion from the Mellon Bank 1980.

guarantorinsistence, Amoskeag as of the loan. The interestacted
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prime yearsrate was set at 107%of the interest rate for the first two
primeof the loan and 109%of the rate thereafter.

FannyWithin three months after the Mellon Bank loan to
Farmer, prime steepthe interest rate climbed from 15%to The20%.

inclimb interest rates caused rate on the Mellon Bank loan tothe
dramatically. Amoskeagclimb The board of directors decided that

adverselythe increased interest costs would affect their turnaround
plans candy 1980,April,for the maker. In the Dumaines’ trustees
agreed Fanny repayto loan Farmer million from the trust to the$4
Mellon Bank loan. The Dumaines loan interest rate was set at a

Englandfixed 15%.The million was taken from New Merchants$4
deposit by earningBank certificates of held Dumaines that were

12% to 13% in interest. The Dumaines’ trustees made the loan to
Fanny taking security demandingFarmer without collateral or a
guarantee Amoskeag repayfrom that it would loanthe should
Fanny Fanny repaidFarmer default. Farmer the loan before its

December,date in 1981.due

Hampshire’sgeneral principle common lawIt is a of New
trust,that, makingin investments for a the trustee mustof trusts

person conservingprudent in theexercise the care and skill of a
ordinaryperson pru­property, than the care and skill of a ofrather

3, 663,Pender, 1, (1943). Indence. Miller v. 93 N.H. 34 A.2d 665
Miller, that,explained applyingin what we will now call thewe

standard,“prudent is to be had to the con­conservator” “‘reference
makingaverage prudence] permanentperson induct of of[a

risks,ordinarysavingsinvestments of . .. outside of business rather
3,takingin chances.’” Id. at 34 A.2d atthan to . .. conduct business

Moulton, 545, 552, 1004,(quoting Mattocks v. 84 Me. 24 A.2d665-66
HampshireDeGrandpre,generally(1892)). C. New1006 See 7

Practice, 721,Wills, (1986).Trusts and Gifts at 297-98§ Cf.
(Uniform Act) (establishing(1974) Trustees’ PowersRSA ch. 564-A

“prudent [person]” for ofa more liberal standard trustees trusts
date, 29,August 1969).effectiveestablished after the statute’s

Hampshireprinciples of New trust law alsoGeneral
strong presumption acceptingininclude a favor of trustees’ collat­

Contrarysecurity making respondentto theeral when a loan. bene­
suggestion,ficiaries’ there is no absolute rule that trustees must

security personal security lendingaccept in to incollateral addition
458,Bradley, (1845).trust assets. Knowlton v. 17 N.H. 459 Nonethe­

trust,less, dutywhose chiefa trustee of a conventional is to safe­
guard expand benefit ofand the trust res for the income benefici­

interests, acceptaries and either sufficient collateralshouldremainder
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prepared to showmaking or “beof trust assetssecurity a loanwhen
prop­possessed ofwas, loan],thethe timeatthe borrower [ofthat

[personal]credit, has takengood and thaterty, in trustee]and [the
standing.” v. Red­Kimballpersons likesecurity of ofin namesthe

352, (1855).ing, 37531 N.H.

apply to a trusteelawgeneral principles of trustThese
istrustee.on theimposes constraints “[I]tdifferentthe settlorunless

byproperty willright dispose oftoperson’sthat aState’s rulethis
fit includes theby means asand such [seen]in manneror trust such

ordinarilywhich areburdensright decrease thoseto increase or
required toare notby and whichupon statuteimposed fiduciaries

equallyIt is trueauthority estate.judicial the trust orovermaintain
ofor executor mostmay a trusteerelievea testatorthat settlor][or

327,Estate, 295 A.2d112 at...” Frolich N.H.common-law burdens.
purportthat tocourse, instrumentprovisions a trustofat 453. Of

making investmentsinenlarge power use discretiontrustee’s tothe
statutory law stricturesbeyond commonproperty andtheof trust

4,Pender, at 34 A.2d atN.H.strictly Miller v. 93be construed.will
666.

trust,uniquecase, “is aDumainesmaster found thatIn this the
corporation,” thatandhaving a and afeatures of both trust “[t]he

setting up was toin Dumainesgeneral C. Dumaineintent of F.
carrycapacity to on busi-associated‘in theirhis Trusteesauthorize
the name ofpracticable’ underconvenient andness’ ‘so far as

givegeneral the trusteesintent toIt was the settlor’s‘Dumaines.’”
The masterproperty and trust business.”control of trust“absolute

andto establishTrustees arefound that the Dumainesalso “[s]ince
clearly ‘prudentcarry businesses, that theintendedon the settlor

applicable.”not be[person] rule’ of investment would
master,outset,” according “F. C. Dumaineto the“From the

operation . .Amoskeag .as a coordinatedtreated Dumaines and
Amoskeagthroughwith and theintending] the Trustees to work

did,Company way to coordinated invest-in that he makethe same
gain found thatThe master alsoand control of businesses.”ments

death, have conductedDumaines’ trusteessince F. C. Dumaine’s the
In ofintent. the casein accord with the settlor’sthe trust’s business

loan, the trustees’ dis-Fanny concluded thatFarmer the masterthe
affairs, togethercretionary takenpowers businessover Dumaines’

Amoskeag forto work withthe settlor’s intent for Dumaineswith
authority makingbusinesses, “clear for theof constitutesthe control

Fannythe Farmer loan....”of

per­us, conclude that a reasonablerecord before weOn the
Dumaines,ofsettlor intended the trusteesson could find that the
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discretion, to take risks with funds inwithin their business trust
Amoskeag personCompany. A couldconcert with the reasonable

rightencompassedalso that the trustees’ discretion the tofind
securitydetermine how much collateral needed to be taken in

Therefore,exchange upholdfor a loan of trust assets. we the mas-
finding.ter’s

decision, recognizereaching we that there are dif­In this
mayprudenceferent of in settlorstandards investment which a

impose maychoose to on a trustee. The settlor choose to have the
“prudenttrustee follow the strict conservator” standard we set out

Miller, “prudentin [person]”the more ofliberal standard RSA
564-A;chapter stringent personor the even less standard of a free

risks,to take isbusiness which the standard the master found was
Finally, imposethe settlor’s choice in this case. the settlor free tois

prudenceon a atrustee standard of stricter than the set out inone
Miller.

decliningrespondents specificThe fault the master for to make a
indenture,finding I,specificallywhether the Dumaines sec-article

4, required security loaningtion the totrustees take collateral when
I, parttrust Article 4assets. section states in that:

money prop-“The Trustees are authorized to .. . lend or
erty, accepting judgmentsuch collateral as in their seems
adequate....”

respondents’ grantIt is powerthe specificcontention that this of a to
by beyondthe Dumaines’ ques-trustees the settlor ... “made it clear

bytion requirementthat the trustees were bound the common law
collateral,”of and that specificallythe master’s failure to rule on

“egregious disagree.this wasclause error.” We
ruling quotedThe master made no on provisionthewhether of the

requires takingDumaines Declaration of Trust the of some col-
security.lateral granting specificThe master did find in pow-that

trustees,ers to the generalthe settlor did not limit the trustees’
powers. The master also concluded that the Dumaines indenture

“ambiguous” regarding waywas the settlorthe intended Dumaines
run,to be and for this reason he looked to extrinsic evidence to

thedetermine settlor’s intent. apparentlyThe master heard and
testimony by Spikeconsidered Dumaine that his oftenfather used

riskytrustDumaines assets in business ventures and that the elder
accept securityDumaine often did not loaningcollateral when trust

assets. It is clear to us regardlessthat the master found that of what
I, require,article section 4 seems to the settlor intended the Du-

maines’ trustees to take business risks and also to decline to take
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failuresecurity they proper. The master’swhen deemed itcollateral
error,I, where he ruledspecifically on section 4 is notarticleto rule

intendedas a whole that the settlorof the trustbased on the terms
business risks.trustees to be free to takethe

fact, question respondent inter­the beneficiaries’In we
I, 4, from the rest ofin isolationpretation that article section read

trust, taking collateralrequires of at least someof thethe terms the
noted, undersecurity As we havetrust assets are lent.whenever

law, scope ofgeneral principles Hampshire common theof New
However, when amake is narrow.investments a trustee cantrust

makingin invest­“discretion”settlor allows a trustee to exercise
ments, provision for the trustee to useas in the elder Dumaine’s

security,deciding set­“judgment” to take collateral thein whether
chapter“prudent person,” seeto act as a RSAtlor frees the trustee

seeking“prudent person(1974), to conserverather than as a564-A
Miller, 3,property.” InN.H. at 34 A.2d at 665. otherthe See 93

words, settlor, by using language,such lessens the trustee’sthe
by by judicial decision thecommon law burdens. “Where statute or

narrow,scope is an authorization to the trusteeof trust investments
ordinarily‘in is inter­to make investments his discretion’[or her]

enlarge powers properlypreted thatto so can[the trustee’s] [one]
prudent [person]as a would make.” A.make such investments

Scott, 227.14, (3d 1967) (citinged.The Law of Trusts at 1849§
Miller, 4, addition,666).at 34 A.2d at In we think it is the93 N.H.

properly inbetter view that when “a trustee can invest such securi­
invest,prudent [person]ties as those in which a would ... it is not

obligationsnecessarily improper theyto invest in ... ifunsecured
prudent [person] purchaseare of such a character that a would

Scott, 227.8, (3d 1967).them.” A. The Law of Trusts at 1820 ed.§
Bogert, (Rev.Contra G. The Law of Trusts and Trustees 678§

interpretation language1982). is in2d ed. This of trust indenture
keeping statutory tendency againstwith “a to relax the rule the

promises pay”investment of trust funds in unsecured to such as cer­
savings accounts,deposit, policiestificates of bank insurance and

annuity contracts, obligors. BOGERT,corporateand loans to The
678, (Rev. 1982);Law OFTrusts and Trustees at 84-85 2d ed. see§

passingWe note in if had subscribed toRSA 564:18. that we the
I, indenture,interpretationbeneficiaries’ of article section 4 of the

depositthen the bank certificates of which the Dumaines’ trustees
loan,liquidated Fannyin order to whichmake the Farmer and the

respondent greatly preferbeneficiaries seem so to to loan tothe the
maker,candy theyprohibited promiseswould also be since are to

bypay unsupported security.collateral
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argumentdisagree that the masterthe beneficiaries’We also with
faulty legal understanding of the effect ofon abased his decision

exculpatory in indenture. The master found thatclause a trustan
bygood thein faith and so were coveredthe trustees acted’

I,exculpation if 4clause even article sectionDumaines Trust
security.required did not conclude that acollateral The master

liability doingexculpation forrelieves the trustees oftrustee clause
Reding,by v.forbidden the trust indenture. See Kimball 31an act

352, contrary, specifically(1855). the masterOn theN.H. 373-74
protectedwho ultra vires is not fromfound that trustee acts“[a]

Thus,liability by (Emphasis added.)exculpatory it isan clause.”
trust-from the record not decide that theclear that the master did

security Fannyto collateral in the Farmer transac-ees’ failure take
by good exculpationtion was ultra vires but was excused the faith

makingclause. Instead the master found that such ventures as the
Fanny partloan to Farmer were of the settlor’sof the unsecured

intent for Dumaines.

Ely’s AllegedII. Breaches Trustof

respondent argument appealThe beneficiaries’ next on is that
II,Joseph Ely, trusts,F. a trustee of the Dumaines and Dexter and

Amoskeag subsidiaries,an officer of and several of its breached his
duty loyalty by committingof self-dealingundivided in bad faith

purchased yacht Amoskeag subsidiary;when he a from an when he
accepted Amoskeagan payinterest-free loan from to off his home
mortgage; long-termand when employmenthe entered into a con-

Amoskeag.tract with
Ely purchased yacht Duxbury Corporation,the from Marina

by Corporation,owned 100% Moore’s Falls which in turn is owned
by Amoskeag. Ely100% was an officer director of all threeand/or

Duxbury originally purchased yachtentities. July,Marina the in
$167,417, usingfor proceeds Duxbury1977 the of a bank loan. When

boat, Ely, August 1978,Marina was unable to sell inthe advanced
company $150,000 paythe of his own funds to off the bank loan.

Ely’s Duxburyadvance bearingto was not interest and was unse-
exchange advance, Duxbury agreedcured. In for the ifthat it sold

$150,000 Elythe boat for repaid full;then Duxburywould be in if
$150,000sold the boat for Elyless than repaidthen would be the

amount;lesser companyand if the sold the boat for more than
$150,000 Ely repaid onlythen $150,000.would be

By 1980, Duxbury’s well-being steadily declining,financial was
Amoskeagand the Audit yachtCommittee ordered that the be sold.

Efforts to sell open proved fruitless,the boat on market presum-the
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manufacturing Adefects.withably was burdenedbecause the boat
April,$132,000, and anJune, appraisal put the value atboat’s1979

$128,000.yachtthe was worthappraisal found that1980
1980,3,failed, Ely, Julyonyachtto sellother efforts theAfter

$110,000. Ely paidDuxbury forpurchased himself fromthe boat
Elyyacht. Amoskeag paid$5,500 theof onsales taxMassachusetts

total of salebetween the cost$34,500, the differencewhich was
=+ Ely$150,000 had$5,500 $115,500) the which($110,000 and

Duxburyto in 1978.advanced
broker, nettingthroughMarch, 1981, Ely yacht aresold theIn

boat, expense. Thesales$148,500 after andfor the commissions
yachtEly profited in the trans-personallyclaim thatbeneficiaries

toby $33,000. beneficiaries failThe trustees claim that theaction
Ely, party, the withoutprivate was able to sell boatthat as anote

moneyexpended great inwarranty; Ely of his ownany a dealthat
Elyresale;rehabilitating prior let Dux-to and that hadthe vessel

$150,000 nearly yearsbury without interest.his advance for twouse
Amoskeag employee,November, 1976, Ely wasan andIn was

officer, begin-Amoskeag’s at thechief executiveslated to become
mortgageoutstanding $95,000ning Ely of athad an homeof 1977.

Amoskeag regu-Bank, with whichShawmut a bankthe National
suggested it wiselarly that would bedid business. Buck Dumaine

mortgage Ely forcedEly pay so would not befor to off the loan that
relationship the Shawmut Bankto into his own withtake account

Ely’sdealing Amoskeag. To facilitatewith the bank forwhen
mortgage loan, ElyAmoskeag $45,000,repayment of loanedthe

bypayable The was notand on demand. loan evidencedinterest-free
regularlywas the loan wasa note and unsecured. Information about

material,Amoskeag proxy imputed onin and the interestincluded
Ely.compensationcompanyin towas classified records asthe loan

committee,Amoskeag of Buckexecutive whichThe five-member
members, five-yearEly approvevoted to a newand wereDumaine

1,JanuaryEly, The fullemployment with effective 1981.contract
Amoskeag subsequently approved Ely con-board of directors the

agreement, Ely was to a basethe terms of the receivetract. Under
salary $250,000 year, for of liv-perof which was to be indexed cost

provideding The contract also thatincreases on an annual basis.
Amoskeag. pensionyearsEly with His wouldcould retire after 15

average earningsofpercentnot 50 of the hisbe set at lower than
Elyhighest years compensation. beganhis five of workfrom Since

1970,Amoskeag he be toin would thus able retire in 1985 atwith
age 47.

petitioner dotrustees claim that the Dumaines’ beneficiariesThe
standing question the with tonot have to trustees’ actions regard



512

Duxburycorporate yacht, per-assets such as the since the trustees
trustees,formed those actions not as but as officers and directors of

corporations, including Amoskeag, bythe several controlled Du-
Duxbury yachtmaines. The trustees contend that the and the level

Ely’s Amoskeagcompensationand nature of as an executive involve
exclusively concerns,corporate assets and and not those of the trust.

corporateThe trustees maintain that their actions as functionaries
regard corporate questioned only byin to affairs can be a stock-

brought provisionsholders’ derivative suit under the of Delaware
corporation law. The trustees add that the beneficiaries do not even

standing bring againsthave to such a derivative action the trustees
corporate trustees, beneficiaries,as officials since the and not the

legally Amoskeag. Finally,ofare the shareholders the trustees
argue bycorporatethe trustees’that decisions cannot be examined

superior by Amoskeag Companythe court or this court because the
party inis not a this case.

DuxburyThe trustees are correct in their assertion that the
yacht asset,corporatewas a rather than a trust and that the level

Ely’s compensation corporateand nature of are concerns. Neverthe­
less, standing questionthe bybeneficiaries have to decisions made

capacities AmoskeagDumaines’ trustees in their as officers and
duty Amoskeagdirectors when decisions amount to a breach of to

corporate mayand when such decisions affect the value of the cor­
porate stock, apparentlywhich is an asset of Dumaines. The trustees
ignore concerningthe fact that a suit the administration of a New
Hampshire equitabletrust such as Dumaines is an action and that

corporationthe niceties of Delaware law will not shield the trustees
being personallyfrom operat­called to answer for their conduct in

ing Thus,enterprises.trust-controlled the fact that the beneficiaries
standing bring suit,have no to a shareholders’ derivative or that

they Amoskeag Company party,failed to make the itself a has no
bearing ability question allegedon corporation wrong­their to the
doing assuming positions authorityof the Intrustees. of in a Dela­

corporation by Hampshire trust,ware controlled a New the trustees
subjectdo not cease to be Hampshire regard­to the laws of the New

ing fiduciaries.

Where, case,as in this a trust instrument allows the trust­
operateto corporations,ees trust-controlled the trustees have wide

running corporate enterprises. court,discretion in the A in enforc­
ing trust,the terms of the will interfere in the corporatetrustees’

onlydecisions where the trustees have abused their discretion. See
Scott, 193.2,A. The (3dLaw of Trusts 1967).at 1598 ed. In§
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operating corporations, the arethe trust-controlled trustees thus
id,.;judgment.” alsoto exercise their “business See see In Matterfree

Will, (Sur. 1931) (whetherCt. theEbbets’ 248 N.Y.S. 179 trusteesof
holding corporation Brooklynof the which a50%of the stock owned

mortgage expansionbaseball field should authorize a to finance of
park judgment).ball ofthe was a matter business

permitsisWe think it the better view that when the settlor
an officer or ofa trustee to serve as director a trust-controlled cor­

poration, need not to the forthe trustee account trust reasonable
salary compensationof and other thatamounts which trustee

words,corporate trustee/corporatereceives as a official. In other a
votingdoes inofficial not commit an abuse of discretion either to

reasonably trustee/corporatecompensate per­another or inofficial
sonally accepting compensation. Perry Perry,reasonablesuch v.See

470, Scott,(1959). generally339 Mass. 160 N.E.2d 97 See A. The
170.22, Baldwin,ofLaw Trusts at Contra v.1377-78. Stone 347§

App. 128, (1952). AdoptionIll. 106 379 of this view isN.E.2d con­
long-standing position maywith thissistent court’s that trustees be

compensated, Marston, (1850),see Marston v. 21 N.H. 491 and with
Hampshire statutory law, (governingNew see RSA 564:21 trustee

compensation). Tilton, 119, 122-23,held inAs we Hollis v. 90 N.H. 5
29, (1939), principle fiduciaryA.2d 36 that a can make no“[t]he

profit generallyout of rigid____the trust estate is held to be strict and
appliedthe not arbitraryBut rule should be in so a manner as to

produce inequitable hardship. mayresults of undue trustee[T]he
profit trust, required giftsnot from the should not be to bestow[but]

upon it.” Id.

Although acceptance compensationa trustee’s of as an
corporation,officer or a awardingdirector of trust-controlled or the

compensation, perof such is not se a requiringbreach of trust an
trust,accounting acceptanceto the the awardingor of unreasonable

compensation dutywould be a corporate and,breach of as a official
thus, it anwould also be abuse of discretion as a whichtrustee will
make the trustee Feraud,accountable to trust.the See In Estate of

App. 717, 154 Rptr. (1979).92 Cal. 3d Cal. 889

Thus, when a by committingtrustee abuses discretion a
dutyof corporation,breach to a trust-controlled and when this

dutyofbreach causes a corporation,diminution in the value of the
maytrusteethe be held either corporateaccountable as a officer to

shareholders,the or as a trustee to the See Matterbeneficiaries. of
Auditore, 335, Lux,249 (1928);N.Y. 164 N.E. Incorpo­242 Miller &

Anderson,v.rated (9th denied,F.2d 1963),318 831 Cir. cert. 375
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Scott, 193,(1964). generallySee A. The Law of Trusts986 §U.S.
(3d 1967).ed.at 1592-94

Ely corporatefound and the directorsThe master that when other
yacht they wrongdoing, butapproved the sale committed no were

judgment”merely exercising with their“consistenttheir “business
Thelegal duty interests.” masterto act in the overall business best

Ely$45,000of was anthe loan tofound that interest-freealso
Amoskeagbyproperlyperk was treated“executive which[sic]”
regardFinally, inmanagement part Ely’s compensation. toas of

Amoskeag compensation,Ely’s employment and other thecontract
“Ely,provefound that beneficiaries failed to that withmaster the

Dumaine,supporting Buck caused the Amos-the influence of has
keag improperly illegallyto and thus him with exces-Board endow

personal financial in denial of thesive and unreasonable benefits
reachingrightful protected the Inand interests of [beneficiaries].”

conclusion, employmentthe noted that contractthis master “[a]n
age forty-sevenpermits at is found to bewhich an executive to retire

unusual,” “legally improper.”so that it is The mas-but not unusual
Ely management positions“[althoughnoted that heldter also

entirely bycompensation paidthrough complex,entire his ... isthe
Amoskeag Elyonly employ-Amoskeag it is that has anand with

contract;” Amoskeag’sEly significantly tothat contributedment
agreementsuccess; “Ely’s employment can be terminatedand that

any by Amoskeag during uponterm himcause at time itswithout
receiving ninety rightdays’ terminationwritten notice... . This[sic]

securityseriously Ely’s agreement.”under theundermines

personreasonable could have found asWe conclude that a
case,in thisdid on matters. On the evidencethe master these

so,might personalthough a could havewe not have done reasonable
Elyyacht Duxbury andthat the transaction between wasconcluded

Duxbury’s Ely’s personchiefly reasonablefor and not benefit. A
employmentthe loan the con­also have concluded that andcould

Amoskeagjustifiable compensation Ely’sfor forwere worktract
Therefore, we will not disturb the master’sits subsidiaries.and

determinations.

AllegedIII. Breaches TrustOther of

ElythatThe contend and Buck Dumaine andbeneficiaries
bysimply holdingtheir trustDumaines’ trustees breachedother

Amoskeag, subsidiaries,in themyriad positions its and various
argument must also The master noted intrusts. This fail.satellite

trustees,that,report certain Dumaines includ­is true thathis “[i]t
Ely, II,Joseph in officesing B. served withinBuck Dumaine and
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in con-asbe consideredcomplex which cancorporateDumainesthe
loyalty to thefiduciary duty of undividedtheirof interest withflict

wouldinteresta conflict ofNormally, of suchthe existencetrust.”
DeGrandpre, 7 Newgenerally C.of trust. Seeto a breachamount

Hampshire 725, at 301. ThisWills,Practice, and GiftsTrusts §
the masterAshowever, “normal” trust.case, anot involvedoes

declaredin theare inherentstated, conflictpositions of“such
managers toandhis trusteesentrustedand heof the settlorscheme

complexof thebest interestsin the overalltheir authoritiesexercise
master’s find-therecipients.” will not disturbWebeneficialand its

person could have concludedpoint, a reasonableing this sinceon
positionsto holdof Dumainesthethe settlor intended trusteesthat

subsidiaries, creatingAmoskeag thusauthority itsandwithinof
potential conflicts of interest.

breachedtrusteesthat the Dumaines’beneficiaries contendThe
Amoskeagmanagement$1,132,514 fees toinpayingintrusttheir

surcharged1982, should beand that the trusteesbetween 1978 and
advice,managementpayments. fees were for investmentfor the The

accounting, has neveroffice, services. Dumainesand clericaland for
Amoskeag.offices, always those ofbut has usedits ownmaintained

bycharged employingthe trustcompany the fees tocalculatedThe
England schedule for deter-National Bank’sNew Merchantsthe

charges.mining its trustee

byargue payment of the feesthatThe beneficiaries
First, theyAmoskeag improperis for two reasons.Dumaines to

payments wasargue of the bank’s fee schedule to set thethat use
excessive, nearlyarbitrary Dumaines’ assets areand since 95% of

and, thus,Amoskeag companies there is noinvested in and related
Second,managementfor extensive investment advice. theneed

Amoskeag gave to Dumainescommittee which investment advice
among Amoskeagtwo who were alsoincluded its members officers

obligated manageand who were thus to trustDumaines’ trustees
compensation. properly expensesassets without “A trustee can incur

attorneys agentsemployingin or or or servants so farbrokers other
reasonably necessaryemployment in the administration ofas such is

188.3,Scott, (3dat 1530 ed.the trust.” A. The Law of Trusts §
1967).

I,The of the Dumainesmaster found that under article section 8
indenture, may agents may compensate suchthe trustees elect and
agents they providefor the services the trust. The master concluded:

engaged“That the trustees have authorized and Amos-
keag management, financialto exercise investment and
responsibilities regards portfoliowith to the Dumaines’
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pow-with their trustinterests is consistentand business
findingsupport thisnot a thaters and the record does

goodrelationship than in faith andhas endured other
fiduciary obligationsregard totrustees’with due for the

Amoskeag managed the Dumaines’the hasbeneficiaries.
fortyapproximatelyportfolio and interests forbusiness

years.(40) performance has been commendableThe Trust
1951,grown theand net asset value has over tenfold from

death,year throughof the settlor’s 1982.”
Englandthat the Merchants Bank trusteeThe master found New

“arbitraryby Amoskeag was not or reasonable”fee schedule used
place”with the market andbut was instead “a formula consistent

mightresulting charged have been“fees were less than whatthe
charged by others.”

was reasonableItdetermination.uphold the master’sWe
andDumainesintendedthat the settlorto concludethe masterfor

complex, and that hefinancialAmoskeag a coordinatedto be run as
Amoskeag. It was alsooperatetotrusteesfor Dumaines’intended

exchange payment forofthat theto findfor the masterreasonable
ex­and amounttwo entitiesthemanagement betweenservices

Amoskeag is ownedreasonable, whereparticularlychanged were
by public shareholders.40%

AccountingThe DexterIV.

the issue ofarguments appeal concernonfinalThe beneficiaries’
thatcontendbeneficiariesaccounting Trust. Theof the Dexteran

accountingjudicial from theordering ain not(1) the master erred
Dumaines; (2)andofdirectly to the beneficiariesDexter trustees

accountingjudicial ofderivatively for asuethey able toshould be
Finally, the Dumaines’Dexter, trustees.place the Dumaines’in of

should, attrusteesthe Dumaines’argue passingin thatbeneficiaries
theyaccounting receiveleast, the informalvery with themsharethe

Dexter Trust.periodically from the
Dumaine, Dex-of theearlier, the life tenantBuckwhenAs noted

to Dumaines.Trust, dies, will be distributedassetsthe Dexterter
interestsremainderThus, have the vestedof Dumainesthe trustees

contingenta bene-haveDexter, beneficiariesthe Dumaines’of and
ininterest Dexter.ficial

oursponte because ofjurisdictional question suaraise aWe first
We holdorderly of trusts.administrationabiding theconcern for

jurisdiction over thehave declinedsuperior court shouldthat the
declaratoryoriginal petition fortrustees’and Dumaines’Dexter
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judgment petition superiorto the extent thethat asked the court to
make a determination of the duties of the Dexter trustees to account

Accordingly, partto the Dumaines’ beneficiaries. we vacate that of
the trial court’s decision which relates to the Dexter trustees’ duties.

consideringIn particular properwhether a court is the
trust,supervising questionsforum for a three need to be addressed:

first, jurisdiction; second, court,does the court have will the if it has
jurisdiction, jurisdiction;exercise or decline to exercise its and
third, jurisdiction,if the court exercises its what effect will its
judgment given Scott,be in another A.State? The Law of Trusts

564, (3d 1967).at 3801 ed.§

superiorThere is no perso­doubt that the court had in
jurisdiction petitionersnam respondents.over both the and the The

petitioners court,superiorcommenced the action in the and the
respondents bringelected proceedingto a countersuit. “Where a is
brought jurisdictionin a court parties,which has over the the court
may binding partiesmake a decree personally, thoughon the even it

jurisdiction propertyhas no directlyover the trust and cannot affect
partiesthe interests of property.” Scott,the in the A. The Law of

565, (3dTrusts at 1967).3803 ed.§

determiningIn superiorwhether the court should have
jurisdictionexercised or case,declined to exercise its in this we con­

relationshipssider the Hampshirewhich New and Massachusetts
Scott,have with the Dexter Trust. See A. The Law of Trusts §

569, (3dat 1967).3811 Hampshire’sed. New properinterest in the
Dumaines,administration of Dexter is substantial because a New

Hampshire trust, has the vested remainder interest in Dexter.
Nevertheless, helpwe cannot but conclude that Massachusetts’
interest in greater.the administration of peti­Dexter is Both the
tioners respondentsand the acknowledge that Dexter is a Massa­
chusetts trust Massachusetts,which is administered in and which is
governed by the trust law of questionthat commonwealth. The we
are asked to decided is whether onlythe Dexter trustees need
account to the Dumaines’ generaltrustees under the Massachusetts

that in involvingrule matters the trust and the outside world the
represent beneficiaries,trustees the Claflin,see In re 336 Mass.

578, 146 (1958),N.E.2d 914 or whether the Dexter trustees must
directlyaccount to the Dumaines’ exceptionsbeneficiaries under to

general governthe rule which when certain conflicts of interest
Englandexist. See New Peabody CrippledHome Children v.for

Page, 663,325 Mass. (1950);92 N.E.2d 235 Azarian v. First
Boston,National Bank 492,383 Mass. 423 N.E.2d (1981).749 It isof
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courts, and those Newthat the Massachusetts not ofour conclusion
supervision”Hampshire, “primarythe of over the Dexterare courts

trusts, questionthat left toTrust and the satellite and this should be
Scott,a A. The Law of TrustsMassachusetts court to decide. See

571, 572, (3d 1967).573 ed.§§
jealously pre-Hampshire seek toBoth New and Massachusetts

See,jurisdiction e.g.,trusts. v.serve over their own Exeter Robinson
Church,Heirs, 463, (1947);A.2d N.H.94 N.H. 55 622 Fernald v. 77

235,108, Osgood,(1913); GreenoughA. v. 235 Mass. 126 N.E.88 705
willingly jurisdiction over(1920).461 Both also declineStates

See, Estate,e.g., re Farnsworth’s N.H.another State’s trust. In 109
15, Lester,(1968); (1881). But241 204 v. 131 Mass. 355A.2d Jenkins

361,Thompson, (1978);resee In Estate 118 N.H. 386 A. 2d 1280of
Co., 469,Deposit Trust Mass. 91Isaacson v. Boston & 325Safe

(1950); Bank v. Shawmut334 First National Mount DoraN.E.2d of
Boston, 137,N.A., (all(1979)Bank Mass. 1002378 389 N.E.2dof

dealing taxes) (casesofthree cases with allocation estate discussed
Scott, (3d (Supp. 1985)).in A. The Law of 576 ed.Trusts 1967§
practices Although favoringstrong policyare aBoth sound. there is

litigation, equally strong policy favoringend to there is thean an
orderly administration of trusts. As Professor Scott has noted:

ordinarily bygovernedof a trust is“The administration
rightsprimary supervision, and the ofof the state oflaw

parties dependent fact that anot on thethe should be
juris-acquiredhappens haveof some other state tocourt

uponmay judgment thegive a baseddiction. That court
law, may attempt applytoapplication of own local or itits

primary supervision mistakethe of butthe law of state
that law.”

573, (3d 1967).Scott, at ed.Law Trusts 3831-32The ofA. §

diviningstays thehand fromourA final consideration
namely,area; what that Com­effectin thisof Massachusettslaw

might “Alikely any judgment we render.givetoismonwealth
benotof the States needjudgment in one State Unitedrendered

recognition orifrecognized in a sister State suchor enforced
andpolicy full faithrequired by ofnot the nationalenforcement is

withimproper interferenceit anwould involvecredit because
(Second) ofimportant the sister State.” Restatementinterests of

Denckla, 235v. 357 U.S.(1971). HansonLaws 103 SeeConflict of §
235,al.,Hanson, 128 A.2d 819Lewis, Ch.(1958); et al. et 36 Del.v.

(Fla. 1956).Denckla, See2d 378(Del. 1957); v. 100 So.Hanson
(3d 1967).Scott, ThereLaw 573 ed.generally The of TrustsA. §
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Supremeample Massachusetts Judicial Courtis evidence that the
by regarding the Dexter trust-a decision this courtwould consider

withduty improperto interference the Common-ees’ account as
Greenougk supra,important In theinterests. the case ofwealth’s

court, holding jurisdiction aoverin that Massachusetts courts had
into be administered Massachu-trust which the settlor intended

setts, jurisdiction “byof bolstered thenoted that its claim was
further fact that the Massachusetts trustees or trustee could at no

trust,compelled anypropertytime have been to account for in inthe
238, (cita-State other than Massachusetts.” Id. at N.E.126 at 462

omitted). addition, highIntions the Massachusetts court has exer-
jurisdiction past.cised over in Dumaine v.the Dexter Trust the See

Dumaine, 214, (interpreting(1938)301 N.E.2dMass. 16 625 certain
provisions Trust).of the Dexter

Finally, argumentwe thataddress the beneficiaries’ the Dumaines’
dutyhave failed in their to the beneficiariestrustees relative to

seeking accountings. The beneficiaries fault the Dumaines’ trustees
refusing seek, representingfor to in role vestedtheir the remainder

interests, judicial accountinga full of the Dexter Trust and claim
standing pursue place.to inthe matter the trustees’ The beneficiar-

argue they accountingsthat informalies also are entitled to have the
bymade to Dumaines’ trustees the trustees of Dexter “in order to

dischargeddetermine whether the Dumaines trustees have their
obligation properlyto ensure that the Dexter trustees accounted.”

argumentsThese are without merit.

dutyisIt clear havethat the Dumaines’ trustees a to safe­
guard the interests of in Trust. IfDumaines the Dexter the Dexter

rightstrustees were to commit a breach of trust that affected the of
Dumaines, then havethe Dumaines’ trustees would an affirmative
duty againstto enforce a claim the Dexter trustees. See American

Barnard, 152-53,Fidelity 146, 628,Co. v. 104 N.H. 181 A.2d 632
SCOTT,(1962). generally 175, 176,See A. The Law OFTRUSTS 177§§

(3d 1967). world,Ased. between the beneficiaries and the outside
represent protectthe trustees and the beneficiaries’ interest. See A.

Scott, 282,The Law (3d 1967).of Trusts at 2337 ed.§ Unless the
taking againsttrustees commit a breach of trust in not action a

party injury trust,third who does to the the beneficiaries cannot
againstbring 282.1,party.a suit the trustees and the third See id. §

at 2340.
The master thefound that Dumaines’ trustees handled their

regarding receiptduties accountingand review of the informal
from the Dexter theTrust and satellite “in atrusts reasonable and
proper manner.” The master also found no evidence that the
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anwrongfully to commencehave ever refusedtrusteesDumaines’
will not disturb the master’sagainst trustees. Wethe Dexteraction

person have found.findings, could sosince a reasonable

duty keepa to and toan inter-vivos trust hasA trustee of
fashion,in see Katzaccurate accounts a reasonableclear andrender
Pender,Katz, 478, (1963); Miller v. 93 N.H.190 A.2d 425v. 104 N.H.

SCOTT,663; (3d1, TRUSTS 172generallysee A. The Law OFA.2d §34
accountingregular to the1967), required ais not to makeed. but

testamentarycourt, (governing trusts),probate see RSA 564:19
accountingjudicial uponequity aalthough court can order aan

(Second)showing Restatement ofof abuse of discretion. See
(d) (1959).Trusts 172 comment§

accounting fur­statementsThe master found that “[t]he
by items of incomereflect allnished Dumaines the[to beneficiaries]

loss, sheet. Theexpense, profit and a list of assets and a balanceand
byconsistently inde­auditedand accounts have beenstatements

qualified.report has ever beenpendent auditors and no auditor’s
supports finding has no bad faith ora that there beenThe evidence

furnishing andwrong-doing regard of these accounts Iwith to the
they judicially master also noted thatsufficient.” Thefind that are

accountings not been made“objections form these haveas to the of
including [“Spike” who was theby Pierrebeneficiaries Dumaine]

eight years.”period approximatelyDumaines for a oftreasurer of
findings.reason to disturb theseWe see no

part.part; vacated ininAffirmed
All concurred.


