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Johnson, by the denial ofappeal plaintiffsthe fromis anJ. This
byjury the defendant the Triala verdict formotion to set asidetheir

interpretation applica-J.). It andinvolves the(Pappagianis,Court
following (1)62, presents the issues:Superiorof Rule andtion Court

allowing to ain the defendant raisetrial erredwhether the court
pretrialin state-was not listed defendant’sat trial whichdefense

juryment; to the of a(2) the trial court’s submissionand whether
pretrialplaintiffs had no notice constitutedwhichdefense of the

erred, we reversefind the trial court andprejudicial thaterror. We
and remand.

Welch,1981, night17, plaintiff Charles atheOn November
Co., injuredby Laugieres Security aemployed was in fallwatchman

early morning injury place at theduring His took Gonichis shift.
defendant,byGonic, buildingBuilding is owned thein whichMill

Realty Trust Co.Gonic
during “wind,” which involves theplaintiffThe fell at 4:30 a.m. a

by plaintiff to “sta-the variousof a time clock carriedactivation
fall,building. plain-throughout result of histhe As ations” located

seriously injured.tiff was
brought County Superiorin CourtCharles Welch suit Strafford

negligence of aasserting on law and breachclaims based common
duty bystatutory employers to maintainimposed on RSA 277:11

safeguards dangers employees in the natureto the to inherentlessen
brought claim for loss ofemployment. His wife Florence aof the

consortium.
trial, pretrial theAt time of the defendant’s statement listedthe

“specific all claims offollowing The deniesas defenses”: “a. defendant
byliability, that accident occurred andb. The defendant claims this

through defenses werethe fault of Welch.” No othercausal Charles
statement,specifically pretrialin nor werestated the defendant’s

inany provided discov-other to additional defensesthere references
ery ordocuments exhibits.

trial,openingDuring at the defendant’s counselthe statement
partargued plaintiff in thethe not authorized to be the ofthat was

employeebuilding injured, thathence was not anwhere he was and
duty Immediately followingprotect. thisemployer had a tothe

“defense,”objectedstatement, plaintiffsopening to this newthe
by day before trial.had been discovered the defendant thewhich

plaintiffs argued not in thethat the defense had been listedThe
statement, impositionpretrial at trial con-and that itsdefendant’s

rejectedcomplete surprise. trial court thesestituted and unfair The
addition,arguments. reference to theIn the trial court included a

jury generalcharge jury.the The returned verdictsdefense in its to
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denialtrial court’sappeal from theplaintiffsThedefendant.for the
these verdicts.asidemotion to setof their

claim that thewhether the defendant’sconsiderWe first
beenarea when he fell should haveunauthorizedin anplaintiff was

62, entitledRuleSuperior Rule 62.of Courtat trial in viewexcluded
Conferences,” primaryitshas asSettlementand Pretrial“Pretrial

Flynn, theRulesNewpromotion of settlement. Seepurpose the of
5,Court, (1972). The rule8Superior 14 N.H.B.J.HampshireNew

of a case togoal “by exposing the elementsaccomplish thistoseeks
Id. at 10.the Court.”scrutiny opposing counsel andofthe

however,rule, of elimi­is thatpurpose of theAn additional
actually proceed to trial.mustnating surprise in cases whichthose

Hampshire Practice,Wiebusch, Civilgenerally 5 NewR.See
987, (1984). The rule seeks toat 8-9and Procedure §Practice

ensuring come to trial theby casessurprise that “[w]ithminimize
Flynn,.”disclosed . . .informationrelevantnarrowed andissues

B,paragraphin mind thatpurposewith thissupra at 9. It is
statements, interpreted.pretrial should begoverning

pretrial statementsexpressly requires thatParagraph B(6)
defendant hasspecific While thealllistof defendants defenses.

encompassedisargued of lack of authorizationthat the defense
statement,pretrialliability hisgeneral clause ofdenial ofthewithin

pretrialroughshod rule. Defend­argument over therunssuch an
liability” is notof thehe “denies all claimsmere statementant’s that

certainlycontemplates.listing It isspecific that the ruleof defenses
denial,general focus of theallege when the realspecific anot to

area when heplaintiff was in an unauthorizedis that thedefense
B(6) isvery surprise that Rule 62kind offell. do so invites theTo

and,pleadings,designed . . . areprevent. “Pretrial Statementsto
order, bind theby agreement parties or courtof theunless modified
985,WlEBUSCH, supra at 7.parties in the trial of the case.” R. §

adequately thatdemonstratesthink that this caseWe
surpriseignored, can result.policies unfairwhere the of Rule 62 are
arising cir­something unexpectedly under“Surprise . . . must be

reasonably upon to antici­party was not calledcumstances which the
guardforesightordinary notprudence and couldpate, and which

475,M’Connell, F.against.” and v. 171Anderson Land Stock Co.
case, that(C.C.D. 1909). In the instant it is inconceivableNev.479

foreseen, general ofupon denialplaintiffs based thecould havethe
statement,pretrialliability that the defendantin defendant’sthe

ofupon plaintiff’s lackgoing based theto raise a defensewas
the accident occurred.in area whereto be theauthorization
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ordinary prudencenot a where would haveThis is case
agreesurprise. thatthe We do not with the defendant theavoided

throughbrought surprise uponplaintiffs themselves a lack ofthe
discovery.diligence plaintiffs in thisin We hold that the case were
dutya to “discover” the factual basis for a defense ofnot under

daynot until one before trial. Thiswhich the defendant was aware
not, discoveryby imposing requirewill burdens that wouldcourt

nothing clairvoyant, partiesdeprivecounsel to be less than oftrial
they are entitled under Rulethe fair notice to which 62.

argues plaintiffsThe defendant that the should have
defense,learning of the but themoved for a continuance after

remedy pretrialinfor to disclose an essential matter a doc­failure
Cory.Hydraformis exclusion of the matter at trial. Prods. v.ument

187, 202, 339,Corp., 498 A.2dand Alum. 127 N.H.American Steel
testimony proponent(1985) (expert excludable where failed to348

response interroga­expert’s opinions in toprovide the substance of
bytories). strategic position compromisedparty whose is theThe

policiesopponent comply with inherent in ourfailure of an to the
requestsystem pleading requiredof should not be to a con­notice

arising throughresponse no fault oftinuance in to a situation his
for trial court to allow theown. We hold that it was error the

necessarilyIt follows that it was error toauthorization defense.
jury.the defense to thesubmit

judgment will not re­It is of course axiomatic that a be
R.R.,for harmless error. v. Boston and Maine 80versed Richardson

370, 733,374, (1925). “A error is an error117 A. 735 harmlessN.H.
trivial, formal, academic,merely preju­is or or and was notwhich

rights party assigningof it....” v.dicial to the substantial the State
Britton, 336, 341, 341, (1947). InWash. 2d 178 P.2d 344 the case27

bar, byplaintiffs prejudicedthat the were in fact the trialat we find
A considera­court’s admission of the authorization defense. central

partyin circumstances such as these should be whether thetion
prepared differentlysurprised his had he hadwould have case

Here, mightplaintiffof in advance of trial. havenotice the defense
relevancy grounds.thefiled a motion in limine to exclude defense on

Conceivably, might have called additional witnesses in an efforthe
us,“Uponto rebut the defense. the record before we are unable to

Driscoll,. was harmless.” v.conclude . . that the error State 120
907, 909, 410, (1980).424 A.2d 411N.H.

byplaintiffs prejudicedwereWe next consider whether the the
jury. First, rejectsubmission of authorization defense to the wethe

argument inat the outset defendant’s that this issue was not fact
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instruc-by judge. trial court’sjury Thethe trialto thesubmitted
were as follows:tions

says that asRealty is liable . . .denies that it“Gonic [It]
complied statutebuilding, with theit . . .of theowner

building says that it is... Itrequiring theit to maintain
by that Mr.fall, reasonresponsible Mr.not Welch’sfor

saysItwhen heunauthorized areawas in anWelch fell.
his ownresult ofWelch was thethat the fall of Mr.

negligence.”

basis, authorizationis clear that theadded.) that it(Emphasis On
further,and,jury that it was devoid ofsubmitted to thedefense was

limitingany qualifying instructions.or

argues of the authoriza­the submissionthatThe defendant
jury the so-called “two-­was error underdefense to the harmlesstion

rule,” two or more issuesprovides where there arewhich thatissue
upheldgeneral if it can bejury, will standto the a verdictsubmitted

either, respectregardless with to theof errorreference towith
201,Co., (1938).Waterbury 199 A.Tool 124 Conn. 97other. Moore v.

rule, however, Hampshire,in andis not the law NewThe two-issue
by inprinciple this court State v.enunciatedruns counter to the

Ruelke, 692, (1976).116 366 A.2d 497N.H.

involvingRuelke, erroneous submis­thea criminal case
jury, inhearsay that cases whereof to the statession evidence

jury, questionimproper the the to ask ismatters are submitted to
finding if the matter hadwould have ensuednot whether a different

excluded, merely of such matterwhether the submissionbeen but
say694, We cannot withthe Id. at 366 A.2d at 498.affected verdict.

certainty of the authorizationin this case the submissionthat
urgedjury’s The defense washad no effect on the verdict.defense

forcefully during opening statementjury andto the defendant’s
Further, judge’s chargeclosing argument. inincluded the toit was

validity.jury, receiving judicial imprimatur of We thinkthe thus a
cases,view, is that “where thecivil as well as criminalthe better for

appellate in doubt asgeneral court to...course of the trial leaves the
if the error had notjury have found as it didwhether the would

Appealcommitted, 2dreversed.” 5 Am. Jur.the case should bebeen
reasoning776, in(1962). Bath v.219 We find theand Error at§

511, 514, 494,Nelson, (1964) to496 be31 2d 202 N.E.2dIll.
persuasive:

appears that an error did not affect the outcome“Where it
below, court can see from the entire recordor where the
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done, judgment. not be. . willinjury thehas beenthat no
one on theis a closewhere the case. . . Butdisturbed

way, anymightfacts, jury decided eitherhaveand the
inmight tipped the scaleshavewhicherrorsubstantial

party calls for reversal.”successfulfavor of the

couldbar, defense alonethe authorizationcase atIn the
therebydefendant, juryif wasjury finding theforsupported ahave
“[Negli­injuryplaintiff’s was not foreseeable:persuaded that the

If the defendantnecessarily risk ....a foreseeablegence] involves
act, or if hisany injury of hisreasonably as a resultforeseenotcould

anticipate,light of what he couldin thewas reasonableconduct
PROSSER,liability.” The Law OFW.negligence, and nonothere is

no basis for the defend­1971). find there is(4th Weed.Torts 43§
aplaintiff’s is notauthorizationargument the issue ofthatant’s

legalB(6). A the­Superior RuleCourt 62purposes of“defense” for
negligentnot consti­wasory that a defendanttends to establishthat

defense,” submission of thehold that the“specific and wetutes a
may prejudiciallyhavejury error which“constitutedto thedefense

State,Berry 103trial.” v.must be a newverdict. Thereaffected the
437,141, 146, 167 (1961).441A.2dN.H.

practical dif­conclusion, of theis not unawareIn this court
specificity burdensplacing excessivefromthat can resultficulties

However, topreparation.engaged of trialupon in the taskcounsel
policy of fair noticewith therequire greater specificity consistent

par­requireview, We thatnot, undue burden.in create andoes our
defenses thatprincipal issues anddetail thewith reasonableties list

trial; Superior Court Rule 62purposes ofthey at theintend to raise
nothingby demanding less.servedare

and remanded.Reversed

All concurred.


