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Merrill,Stephen general Serell,attorney (Andrew attorney,E. W.
brief), bytheon brief for the State.

Green, defender, Concord,appellate byJoanne assistant of brief
thefor defendant.

Souter, Superior (O’Neil, J.)J. The Court denied the defend-
guilty byant’s motion to set aside a ofverdict rendered an eleven-

person jury panel. appeal,In this the defendant maintains that he
rightnot jury guaran-did waive tohis be tried before a of astwelve

by I,partteed 15 Hampshire.article of the Constitution of New We
hold that there no recordis sufficient of andwaiver reverse.

prosecuted forgery.The defendant was on two counts of Neither
requested appointmentthe State nor the defense the of alternate

jurors, pretrial objection completionand the defendant nofiled to of
depleted jury panelthe case with a in event orthe one morethat
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Super. R. Afterjurors See Ct. 9.be excused before verdict.should
jurorsof twelvejudge in the of trial that one thelearned coursethe

jurordefendant, he the andmight known the excusedhave
trialtheto in chambers. Whenexplained his action counsel

jurorresumed, openin that he had excused acourthe announced
remaining.jurorsproceed the eleventrial would withand that the

responded,counsel, presence, “That’sthein defendant’sDefense
fine.”

counts,- he obtainedon boththe defendant was convictedAfter
counsel, and a new trial.to the aside forwho moved set verdictnew

received effective assistancethat he had notdefendant claimedThe
rightnot to behe had waived hispriorhis counsel and thatfrom

onlytwelve,by the verdict ofjury of with the result thatatried
Although his rested on the sixth andmotionwas invalid.eleven

States, andof Constitution of the Unitedamendments thefourteenth
I, Hampshire,of in thispart the Newon article 15 of Constitution

byright toonly upon trialhe his State constitutionalappeal relies
context of a crim-jury We this issue in thearticle 15. considerunder

trial, opinion applicability ofthewe intimate no aboutandinal
9, judg-appropriate foror the standardsSuperior Rule aboutCourt

waiver, civil case.ing adequacy of a constitutional in athe

rightdeny trialnot that an accused felon’s todoesThe State
by right juryguaranteed a of twelve.by jury as article 15 is a to See

Justices, 480, (1981); Opinion121 431 A.2d 135Opinion the N.H.of
Holler,550,Justices, (1860); also v. 123 N.H.41 N.H. 552 see Stateof

Smith, 46,1143,195, 201-02, (1983);1147 State v. 123 N.H.459 A.2d
Nor, course, deny50-51, (1983). does the Stateof455 A.2d 1041-44

right by jury one andto trial is of centralthe constitutionalthat
importance.fundamental

Starting premises, defendant’sfrom these common the
everyindulge pre­position rule that “‘courts reasonablereflects the

rightsagainstsumption of fundamental constitutional and...waiver’
rights.’presume acquiescence in of Athe loss fundamentalnot‘do

ordinarily relinquishment or abandonmentis an intentionalwaiver
Zerbst, 458,right privilege.” v.or Johnson 304 U.S. 464of a known

Barham, 631, 637,omitted);(1938) (footnotes v. N.H. 495126State
318, 322,1269, (1985); Tapley,v.see 124 N.H. 470A.2d 1273 State

900, argues(1983). The in effect that the StateA.2d 903 defendant
Constitution, counterpart,like that the trialits national demands

with to sure he hasthe matter the accused makecourt “canvass[...]
understanding consequences,” Boykinof its v.a full and[a waiver]

Alabama, 238, finding any(1969), of244 that waiver395 U.S. before
jury knowing intelligent.right by andto trial a full was Seethe
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Ellard,637, 1273;Barham, supra A.2d at v. 95State v. at 495 State
217, 222, 461, denied,(1948),60 A.2d 465 cert. 904N.H 335 U.S.

case,(1949). Because the trial court did not do so in this the
supportdefendant submits that the record will not a conclusion that

validly right.he waived his article 15
any application Boy-The State would deflect of the andJohnson

principles by emphasizing argueskin the facts of this case. It that a
silently agreesdefendant should not be to sitallowed as his counsel

jury,eleven-person onlyto an to raise an article if15 claim the
go against Accordingly,eleven him. the State submits that we

twelve-person juryshould infer a valid ofwaiver a from the combi-
agreement, opera-nation of counsel’s the defendant’s silence and the

Superior 9, providestion of Court Rule which that the court will
complete unless,depleted jury panel prior jurytrial with a to selec-
tion, party objected procedure.a has to that

groupsThe attemptingState invokes two of federal incases to cite
persuasive authority position.for its The first consists of cases con­
struing 23(b) Procedure,Rule of the ofFederal Rules Criminal

provides any priorwhich partiesthat time to verdict the in a crimi­
may stipulate jurynal case to a of less than twelve. There are indeed

holding participationcases that stipula­defense counsel’s in such a
enough See,tion is e.g.,to bind his Spiegel,client. United States v.

961, (5th604 F.2d 1979) (waiver by965-66 rightCir. counsel of the
twelve-person juryto openafter discussion in court satisfies rule

23(b) passes denied,and muster),constitutional cert. 446 U.S. 935
(1980); Pacente, 543,United States v. (7th Cir.) (coun­503 F.2d 552

signature stipulationsel’s consentingon jurorsto fewer than twelve
client,was sufficient despiteto bind record’s silence on the defend­

acquiescence), denied,ant’s cert. (1974);419 1048U.S. United States
Vega, 698,v. (2d447 F.2d 1971) (rule701-02 Cir. 23(b) is satisfied if

counsel is shown to have agree­consulted with the defendant before
ing proceed denied,to with jurors),eleven cert. (1972).404 U.S. 1038

courts, however,The federal are divided on this issue. See United
Taylor, 390,States v. (6th498 F.2d 1974) (express,392 knowing,Cir.

intelligent, personal requiredconsent of defendant stipulateis to
may proceedthat the trial with fewer jurors);than the twelve Unit­
Guerrero-Peralta, 876,ed States v. (9thF.2d446 1971)877 Cir.

(record must personally gaveindicate that knowing,defendant
intelligent express openand stipulationconsent in court to accept­

jurying Thus,twelve).of less than 23(b)the rule cases are uncertain
guides.

Federal cases in groupthe second pressesthat the State on us
upheld rightswaivers of federal constitutional passthat would not

Johnson-Boykinmuster if the standard apply:were assumed to
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501,Williams, (counsel’s(1976) failure to425 512-13v.Estelle U.S.
compul-guarantee againstobject can fourteenth amendmentwaive

clothing);prison v. Unitedin Davisto stand trial distinctivesion
objec-States, 233, (1973) (counsel’s failure to raise411 240-41U.S.

right challengejurygrandof waive tocompositionto cantion
443,Mississippi,Henry v. 451-basis); 379 U.S.indictment on that

delay objectionchoice to tainted(1965) (counsel’s deliberate to52
right tomay his fourth amendment demandwaive client’sevidence

instructive, agreeAlthough cases we do notexclusion). these areits
thishelpfulis to the in case.that their instruction State

with, they individuallybegin purport or collec-not to restTo do
requirementstively upon single principled exception theto ofa

rather, varietyTheyBoykin. present, a of reasons forandJohnson
holding proper an constitu-the balance between individual’sthat

finalityrights judicial system’s obligation to accord totional and the
always personalnot waiver of recordproceedings does demand aits

accept consequences ofa can forced to the adefendant bebefore
constitutionally protected interest.failure to assert a

constitutionallyevery protectednotThe first such reason is that
right demanding pro-thethe level a fundamentalinterest rises to of

Boykin.in andsolicitude of the standards set forth Johnsoncedural
See, Williams, supra ise.g., v. n.3. The second that aEstelle at 508

require express personalduty and waiver from atrial to ancourt’s
necessarily positionispresupposes the court in a todefendant that

with of toknow defendant is faced a choice whether invokethat the
right. example,For unless an indicted defendant ora constitutional

jury maygrandapprises that have beenhis counsel the court the
waycomposition, no the knowin there is for court to thattainted its

waivingmayproceeds trial a constitutionaldefendant who to bea
challengeThus, necessarya affirmative isclaim. when defendant’s

constitutionally protectedapprise interest is atto a court that a
stake, to a waiverit construe a defendant’s silence as ofis reasonable

challenge. supra. Athe Davis v. States third such reasonSee United
and counsel be left free to make theiris that defendants their must

decisions, they therebystrategic and tactical even when waiveown
guarantees. requireopportunities to Tosome assert constitutional

by everyapersonal affirmative waivers defendant time counsel
significanceto an could nul-decides waive issue with constitutional

legitimate by broadcastinglify prosecu-a tactical decision it to the
client,tion, lawyerrelationshipin theinterfere between and and

neutrality of atthreaten the demanded the court trial. These com-
may recognitionrequirepeting of waivers that are notinterests

expressly Henry Mississippi supra.themade on record. See v.
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may justinvokedAlthough reasons be aswe assume that these
in cases that illus-appropriately in context as the federala State

them, presentjustifies acceptance of the defend-none of themtrate
rightconstitutionally adequate toto waive his a fullsilence asant’s

rightFirst, importance of the needsjury of twelve. the fundamental
moreover,argument. importance, must not be obscured orno This

giving onlyconceding upjeopardized by was onethat the defendant
twelve, developjuror; concessions can momen-twelve means and

Second, judge defendant or his counseltum. a trial does not need a
jurypeople inthan twelve the box.to indicate that there are less

Third, jurorsproceedthe to with less than twelve can bedecision
any strategicrevealing or confi-without otherwisecommunicated

information.dential

In these circumstances the defendant’s silence and his coun­
maysel’s inaction under not be taken as sufficient to waiveRule 9

right by jury, despite acceptancehis counsel’s ofthe to trial a full
defendant,by indicatingdepleted panel. personalthe A waiver the
requiredunderstanding right jury,his of the to a full is to effectuate

guarantee.the constitutional
result,surpriseThere is no for at this which wascause intimated

Holler, 195,inin our decisions State v. 123 N.H. 459 A.2d 1143
Smith, 46,(1983) (1983).and v. N.H. 455 A.2d 1041 TheState 123

pleaded guiltyin Holler who notissue arose when a defendant had
by insanity juryreason of demanded additional voir dire of the

Holler,segmentpanel suprabefore the second of a bifurcated trial.
201-02, any jurorat of459 A.2d at 1147. Because the dismissal fol-

lowing panelthe mid-trial voir dire would have reduced the below
twelve, we held that there was no abuse of trial court discretion in
refusing any prior express bythe voir dire in the absence of wavier

right jury.the defendant of his to a full Id. hadSmith foreshadowed
Holler, reasoning that the defendant in such a case could have had a

insanity jeopardizingmid-trial voir dire on the issue without the
trial, expressly agreed proceedcontinuation of the if he had to with

jurya of less in voir direthan twelve the event that the led to dis-
Smith, 50-51,any juror. supramissal of at 455 A.2d at 1044. Holler

required express paneland Smith of a fullwaiver of twelve as a
claiming discretionary dire; byofcondition a voir the waiver coun-

satisfysel in this notcase would even the Holler and Smith
requirements.

may forty-year-old holdingWe also invoke the and advice of State
Ellard, 217, 461, recognizedv. 95 N.H. 60 A.2d in which this court a

juryofwaiver a full of twelve on evidence that included defense
testimony agreedcounsel’s depletedthat the defendant tohad a
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Ellard,innot within the factscase would fallpanel. The instant
clearly the defendant himselfdid not state thatcounselbecause

jury beforeaccepted panel. Still less would the facts usreducedthe
judgesatisfy the trialthat in future casesthe Ellard court’s advice

personalinterrogate a statementsuch defendant and obtainshould a
too,noteworthy,222, at It is thatId. at 60 A.2d 465.of the waiver.

Ellard, ground thethat trialin on theDuncan dissentedJustice
waiver;findings anwere to indicate informedinsufficientcourt’s

givenanticipated that courts have since todissent the attentionthe
Boykin, propheticit was ofin the of and ourstandards wakewaiver

holding today.
for trial.judgment remand the case a newreverse the andWe

andReversed remanded.

All concurred.
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thirty yearsincorrectly to to life as andefendant was sentenced

arguesdegreeaccomplice murder. defendant that sheto second The


