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meaning of RSAwithin theactivities in “trade or commerce”stitute
II, concerning358-A:l, plaintiff’s the defendant’sclaimsand the

allegations under theproperly in hisacts were includedcommercial
law, however,protection practice of shouldThe actualconsumer act.

act, plaintiff’s do notbeyond scope claims thatthfe of the and thebe
properlynotpertain commercial activities wereto the defendant’s

protectionchallenge act. Attor-in under the consumerincluded a
advisingjudgment inneys professionalmust free to use theirbe

liabil-imposition of strictof thecounseling without fearclientsand
requiresresult, public interestmay but theany injuryity thatfor

attorneysby re-beactivitiesdeceptive commercialorunfairthat
holdingToday’sprotection act.through consumerthedressable

respectfully dissent.remedy, I thereforeandthisconsumersdenies
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Merrill, attorney general Serell,Stephen (Andrew attorney,E. W.
orally),on and for thethe brief State.

Associates, (Jean-ClaudeSakellarios & of Manchester Sakellarios
brief,Mulcahey-Hampsonand Kathleen on the and Mr. Sakellarios

orally), thefor defendant.

King, guilty juryC.J. The defendant was found after a trial of
murder, 629:3, murder,conspiracy attemptedto commit and ofRSA

(Supp. 1983). Superior (Goode, J.)The Court sentencedRSA.629:1
twenty-seven yearsforty-five pris-the defendant to and one-half to in

appealedon. The and wedefendant affirm.
Kilgus, Jr., defendant,George well-acquaintedthe became with

Kilgus moneyPaul and Barbara when PaulLabonville loaned to
open garage January, Kilgusrepairan inautomobile 1980. often

Paul,garage picking upfor parts deliveringworked around the and
automobiles, byand inwas aided his tasks Barbara. Between the

January, 1982, Kilgussummer of 1980 and and Barbara had an
affair.

During springthe marriageof 1981 the Labonvilles’ deteriorated
when learnedeach that the other beenhad unfaithful. When Bar-

divorce,bara told Paul that she wanted a he struck her and said he
get Kilgusallowwould not her to a divorce. Barbara told that Paul

give divorce,her reallywould not a and added I evershe that “if
myto be free and to able abe to have life of own ... hewant[ ] [will]

probably Duringhave to be spring,dead.” other thatconversations
Kilgus Barbara if sheasked were sure she wanted out ofPaul her
life; responded affirmatively.Barbaraand

1981,June, KilgusIn asked ifRaoul Chasse he could have Paul
repliedkilled. inpeopleLabonville Chasse that he knew Boston who

Paul, Kilguskill butwould that he needed ahead of time.$1000
agreed Chasse,pay bodyto Paul’s to beand added that had found

Kilgus again.days,aoutside State. Within few and metthe Chasse
Kilgus bodypaid againChasse and stressed that had to bethe$1000

Chasse, intendingHampshire.found outside never to killNew Paul
arrange him, airplane flightor to for someone else to kill took an to

July, Í981, KilgusNorth Dakota. In June or told Barbara that he
paid Paul,had kill nothing happened.someone to thatbut had$1000
October, 1981, KilgusIn takingtold Barbara that he was out a

loan, adding moneybank that peo-he needed the$7000 because the
ple payment.from Boston desired an additional It seems the Bosto-

many tripsnians had to gethad make too from Boston could notand
Kilgus goingPaul givealone. told Barbara that he was to the cash to

“Bumpy”Thomas toBourbeau hold until the murder was com-
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Kilgus tolater, deliver an enve-asked Bourbeaupleted. Sometime
Hampshire restaurant.lope a man at a Newto

1981,15, KilgusDecember told Barbara that he wasAround
“they” havinggoing getto have to involved himself since were a

takingfinding longtime and “it too for it tohard Paul alone was
Kilgus going happen nighthappen.” it wasadded that to that and

someone,up allegedlyhe had set Paul to meet to borrow somethat
money.

day meetingsame told he wasThe Paul Labonville Barbara
evening money. employeesthat onesomeone to He told of hisborrow

drivinghe would athat be customer’s blue Chevrolet. Paul never
evening.homereturned that

evening, personthatLate an unknown left a set of General Motors
keys Kilgusmidnight, pickedwith upcar Bourbeau. Around the car

keys day, Kilgusfrom nextBourbeau. The told Barbara that the
night telephone informingbefore he had areceived call him that “it

pickdone” up keyshad been and he was tothat from Bourbeau the
for blue carthe Paul had driven.

January 2, 1982, corpseOn Paul Labonville’s was found in a
Westford,area on inwooded a remote road Massachusetts. Paul had

wound,gunshotadied as result of a which due to its location could
not beenhave self-inflicted.

month, Kilgussame leaving,That went on a vacation. Before Kil-
gus gave lawyerBarbara of athe name and hertold that she “could

it,” not, jail.go January 18,handle because if she did he would to On
1982, policeBarbara told the State all she knew about her husband’s
death. Barbara was conspiracylater convicted of to murder Paul.

Labonville, 451,v.See State 126 N.H. (1985) (uphold-492 1376A.2d
ing conviction).the

June, 1982,In HampshireChasse returned to New from North
met,Dakota. Chasse and regu-Barbara Labonville eachsaw other

larly, engagedand tobecame be married several months later.
May, 1983, policeIn the Kilgus,Chasse told about his deal with
how Kilgusabout he had received from in prom-return for a$1000
arrange agreedise to Paul Labonville’s murder. Chasse to be outfit-

recorder,tape Kilgus,ted with a hidden to withmeet and to
engage Kilgus in conversation about their deal. Chasse’s and Kil-
gus’s tape-recorded following exchange:conversation included the

giveyou“Chasse: I $1,000.00mean me a bucks to[sic]
away, right?blow him

Kilgus: Yeah.
Right?Chasse:

Kilgus: Yeah.”
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conspir-11, 1983, Kilgus for the crimes ofJuly was indictedOn
murder,629:3,murder, to commitsolicitationacy RSAto commit

murder, declined629:2, attempted 629:1. The StateRSAandRSA
charge.prosecute the solicitationto

recordingtape of histrial, Kilgus suppress amoved totoPrior
motion on thecourt denied theTheconversation with Chasse.

lawfulrecording conversation wastape of thegrounds that the
Constitutions,Hampshire as welland Newboth the Federalunder

1985,by570-A:2, 1983) (amended Laws11(d) (Supp.under RSAas
trial,During Kilgus for astatute). moved(wiretapping263:2)

charges.conspiracy attempt Theandboth theverdict ondirected
denied.motion was

charges,trial, Kilgus guilty andjury of bothfoundAfter his the
superiorprison. The court subse-him tocourt sentencedthe trial
notwithstandingjudgment theKilgus’s forquently motiondenied

and theappealed from his two convictionsThe defendantverdict.
motions, and we affirm.of his severaldenials

First,appeal. whether solici-thisthree issues onmust considerWe
murder, byaccompanied a substantialato committation of another

regarding should behow the murderpayment of cash and directions
step needed tothe substantialperformed, to constituteis sufficient

Second, provedthe aattempted whether Stateprove murder.an
conspiracy murder.prove to committoovert act neededsufficient

Kilgus andThird, tape-recorded conversation betweenthewhether
570-A:2, 11(d) the Stateand underunder RSAwas lawfulChasse

Constitutions, trial.thus admissible atandand Federal

Attempted Murder ConvictionI. The

argument of Chasse tois that his solicitationfirstThe defendant’s
attempted murder. The de-cannot’constitutekill Paul Labonville

denyingin histherefore erredthat the trial courtfendant contends
notwithstandingjudgmentand for aa directed verdictmotions for

charge. disagree.attempt Wethe verdict on the
statutes; namely, theinterplayquestion the of threeinvolvesThis

statute, 629:1;630:1;statute, attemptthe RSAcapital RSAmurder
statute, Hampshire’sNewRSAcriminal solicitationand the 629:2.

630:1,statute, pertinent part that:states incapital RSAmurder
knowinglyifguilty capital murder heperson is of“I. A

ofcauses the death

solicitingby criminally person to causea(c) Another
death....”said
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statute, 629:1, pertinentHampshire’s attempt states inNew RSA
part that:

guilty if,person attempt“I. A is of an to commit a crime
committed,purposewith a that crime be he does ora

anything which,omits to do under the circumstances as
be, constitutinghe believes them to is an act or omission a

step ofsubstantial toward the commission the crime.
section, step’inII. As used this ‘substantial means con-

stronglyduct that is of criminalcorroborative the actor’s
purpose.”

statute, 629:2,Finally, RSA states that:the solicitation
guilty if,personA is“I. of criminal solicitation with a

purpose engage constitutinginthat another conduct a
crime, commands, requests per-he orsolicits such other

engageson to in such conduct.”

statute,capitalIt is clear to us ifthat under the murder
kill,one solicits another to commit murder and the one solicited does

guilty capitalthen the one who solicited is of murder. v.StateCf.
382,Kaplan, (1983) (upholding124 N.H. 469 A.2d 1354 conviction of

agreedone who solicited another to paycommit murder and to solic­
accomplice murder).itee as an to equallyIt is$5000 clear that

statute,under the criminal ifsolicitation one solicits another to
kill,commit murder and the one solicited does not then the one who

is, by definition, guiltysolicited of criminal solicitation.
attemptedSolicitation to murcier becomes when the solicitation

requisites attempt Thus,meets the guiltyof the statute. one is of
attempted capital murder if one’s fruitless criminal solicitation of

(1)another to commit murder purposeis carried out “with a that a
(2)crime be constitutingcommitted” and is “an act or omission a

step 629:1,1.substantial toward the commission of the crime.” RSA
attemptThe step”itself notes that a “substantial “meansstatute

stronglyconduct that is pur-corroborative of the actor’s criminal
pose.” 629:1, Davis, 158, 161,RSA II. In v.State Gerald 108 N.H.

842, (1967), prior229 A.2d 844 a case decided to the ofenactment
statute,attemptthe current stepwe noted that a substantial is “an

intended,overt act directed to the commission of the crime which
goes beyond preparationmere apparentlyand is suitable for that
purpose but fails to result in the commission of the intended crime.”
Id.

sharp split amongis aThere other courts over whether criminal
can step”solicitation be the “substantial attempt.needed for an The

majority position is that solicitation cannot step.”be the “substantial
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State,Otto, (Idaho 1981); v. 548See, Hobbse.g., v. 629 P.2d 646State
Miller, (Me.A.2d 321App. 1977); v. 252(Tex. Cr. State884S.W.2d

1222, (1928).Davis, A smaller6 S.W.2d 6091969); v. 319 Mo.State
State,contrary. Braham v. 571to the Seeof courts have heldnumber

denied, (1978); v.910 State(Alaska 1977), cert. 436 U.S.P.2d 631
Mandel,834, (1971); v.App. State 78Gay, 486 P.2d 3414 Wash.

226, (1954).P.2d 413Ariz. 278
byauthority the case ofperhaps best illustratedsplit in isThe

five-judgesplit on thesupra, there was a 3-2wherev. OttoState
court, construingmajority inof theSupreme The OttoIdaho Court.

statute),(Idaho no solicitation held thatattempt hadstatuteIdaho’s
parta ofcould not becommon law solicitationwhich constituteacts

distinguishedmajority betweenstatutory attempt.crime of Thethe
crime, thatperpetration of and determinedpreparation for and

perpetrationandprovince of criminal solicitationpreparation is the
Otto,attempt. at629 P.2d 647-49.that of

convincing, adopt, the viewsthereforeandWe find more
Otto, at 651-53dissents. 629 P.2dexpressed in one of the Otto

dissenter, finding whichC.J., dissenting). in that acts(Bakes, The
may step” needed forthe “substantialalso beconstitute a solicitation

actions constitutedattempt, argues whether the defendant’sthat
longimportant his actions also constitutedso aswas notsolicitation

attempt. reasoned that:The dissentan Id.
necessarily every“Although that solici-it not contendedis

attempt, sweepwill constitute antation the broad of [Ida-
attempt attempt mayho’s indicates that an oftenstatute]

certainlyThis is thewithin its bounds.include solicitation
where, here, needshas done all that heas the solicitorcase

be,target mayaccomplishing crime. It evenin theto do
situations, danger tothat intent andparticular factunder

itselfpublic so evident that mere solicitationthe are
support anmight sufficient overt act toconstitute a

argued,long ago, isattempt As wasconviction. stated ‘[I]t
indictable, withoutevil is nota mere intent to committhat

done,done; when it isnot an actact but is therean
acharged another to committhat the defendant solicited

act;....’”felony? is anThe solicitation
C.J., King Hig­Otto, dissenting) (quoting v.(Bakes,P.2d at 653629

269,5, 17, 102 Eng. (K.B. 1801)).Rptr.gins, 2 274East

may anmurder constituteof another to commitSolicitation
when, case, hasattempt as in this the defendantto commit murder

necessary steps murderpreliminary for the hiredcompleted theall
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murder;Kilgus agreedplace. to and setto take asked Chasse Chasse
Kilgus victim,“up price $1000;front” at identified the intendedthe

corpsepaid thatthe and instructed Chasse the must be found$1000
Hampshire.outside New This was more than what the defendant

step”“mere” or “naked” solicitation. It was a “substantialcalls
629:1, 630:1;capitaltoward the commission of murder. See RSA cf.

Martineau, 797, (1976) (defendantState v. 116 N.H. 368 A.2d 592
killer,guilty of solicitation to murder where he tells “I want that

dead.”).bitch
byproof atthe offered the Statealso contends thatThe defendant

Kilgus’s dealings fromregarding with Chasse was at variancetrial
indictment, proofKilgus’s attempt thealleged and thatinthe facts

Kilgus’s onsupport conviction thatinsufficient totherefore was
disagree.Weindictment.

allegedproved inat trial and thoseA variance between facts
reversing onlygrounds“constitutes for a convictionthe indictment

is,rights,’ whenaffects the defendant’s ‘substantial that thewhen it
sufficiently specificdeprives information tovariance a defendant of

against trial,protected surpriseprepare defense and to be at anda
asserting againstprevents protectionhim from his constitutional

749,jeopardy.” George, (1stdouble United States v. 752 F.2d 754 Cir.
1985) (citation omitted).

charging attemptedThe indictment defendant murderthe with
alleged Kilgus:that

that,attempted“did commit the of in withcrime murder
purposea that the crime of andbe committedmurder

engage crime,that another in the commission of the
George Kilgus, purposelyW. Jr. did solicit Raoul Chasse

purposely by payingto cause the ofdeath Paul Labonville
approximatelyRaoul Chasse One Thousand Dollars

killed,($1,000.00) to have Paul Labonville solicitationsaid
constituting stepa substantial toward the commission of
the crime of murder.”

fairly alleging KilgusThe indictment ascan be read that
Labonville,”“purposelyhired Chasse to the deathcause of Paul and

“purposelythat Chasse could have Labonville’s deathcause[d]”
by directly killing by arrangingeither Labonville himself or for

trial,another to kill him. The evidence introduced at which we dis­
above, readingcussed is not at variance with this of the indictment.

assumed,Finally, argument,even if we offor the sake that there
case,slight Kilgus’swas a variance in this is nothere indication that

rights” impaired.“substantial were
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showingofappeal, has the burdendefendantOn “[t]he
beyondguiltproofhave found oftrier of fact couldthat ‘no rational

determining isthe suffi­whether evidencedoubt.’ ‘Ina reasonable
doubt,guilt beyondfinding a reasonable wesupport a ofcient to

light prosecu­themost favorable toview the evidence in thewill
1241, 1244 (1986)Pinder, 66, 70-71,v. 514 A.2dtion.’” State 128 N.H.

386, 169,381,Woodman, 480 A.2d 172(quoting v. 125 N.H.State
(1984)).

conclude, alreadygiven the evidence that we haveWe
Chasse,dealings a trierKilgus’s with that rational ofrecounted of

Kilgusbeyond a reasonable doubt that wasfact could have found
attemptedguilty of murder of Paul Labonville.the

ConspiracyII. The Conviction

argument appealnext on is that the State failedThe defendant’s
Kilgus toprove conspired with haveBarbara Labonvilleto that

murdered, Kilgusprovesince it failed to that eitherPaul Labonville
conspiracy.act in furtherance thecommitted an overt ofor Barbara

disagree.We
statute, 629:3,conspiracy providesHampshire RSA inThe New

pertinent part that:
guilty conspiracy if, purpose aperson with a that“A is of

agreesby committed, he with onestatute becrime defined
persons or ofcommit cause the commissionor more to

crime, by theand act is committed one ofsuch an overt
conspiracy.”in ofconspirators furtherance the

629:3,1.RSA

Thus, prove atthat the defendant’and leastthe State must
629:3,agreed a RSA I. Wepersonother to commit crime. haveone

understanding partiespast between the toheld in that tacitthe “[a]
cooperate illegal wjll ain course of conduct warrant convictionan

665,Gilbert, 667, 713,conspiracy.” A.2d115 348for State v. N.H.
(1975).715

conspiratorsof themust also show that one hasThe State
conspiracy. 629:3,performed overt act in furtherance of the RSAan

conspiracy beThe act in furtherance of the need not crimi­I. overt
character, long it shows conspiracyin so as that thenal is at work.

States, 298, may(1957). overt actv. 354 334 TheYates United U.S.
“any event, may entirelyor even one which be inno­be transaction

alone, knowingly bycent when considered but which is committed a
objectconspirator accomplish conspir-in to some of thean effort
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Masiello,aey.” 1154,Supp. (D.S.C.United States v. 491 F. 1164
1980).

conspiracy against KilgusThe to commit murder indictment
alleged that

purpose committed,“with a that the crime of Murder be
George Kilgus, agreepurposelyW. Jr. did with Barbara
Labonville to cause the death of Paul Labonville. As overt

conspiracy, Georgein Kilgus,acts furtherance of the W.
Jr., did:

Manchester,1981, in solicit Raoulor about JuneA. On
by payingthe death of Paul Labonvilleto causeChasse

approximately Thousand DollarsOneRaoul Chasse
killed;($1000.00) to have Paul Labonville

15, 1981, Thou-obtain a Sevenor about OctoberB. On
Mary’s in($7,000.00) from BankDollar loan St.sand

Manchester; and
15, 1981, arrange for Paulor DecemberC. On about

person persons whoor unknownLabonville to meet a
bypurposely death shoot-caused Paul Labonville’sthen

ing inhim the back.”
trial, Kilgus Barbara had sev-the State first showed that andAt

during spring regardingof 1981 her desire toconversations theeral
willingnessKilgus’s toward thatkilled and to work end.have Paul
Kilgus purposelySecond, tothe showed that solicited ChasseState

death, $1000,paid him instructed ChasseLabonville’s andcause
Third,Hampshire.corpse had to found outside thethat the be New

Kilgus tellingthat took out the loan after Bar-State showed $7000
Boston,money for the frombara he needed the hired murderers

Kilgus gave several different versions on different occasionsthat
money, Kilgusandthe that took elabo-why he borrowedregarding

throughsteps proceeds personofto funnel the the loan a thirdrate
Fourth, Kilgusto theand then back him. State showed that told

setting by arranginguphe was Paul to be killed to haveBarbara
feigned borrowing money;purposeformeet someone the of andPaul

going tothat Paul told Barbara he was to meet someone borrow
money night disappeared.hethe

evidence, lightinThis when read the most favorable to the
State, beyondsufficient for a rational trier of fact to concludewas a

Kilgusdoubt that and Barbara Labonville entered into areasonable
Labonville,during springconspiracy the of 1981 kill Paulto well

alleged Kilgusany place;of the three overt acts took thatbefore
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indictment;in anddescribed theovert actsout the threecarried
conspiracy.in furtherance of thecarried outacts werethat the three

argument or all ofthat muchconsider the defendant’swill notWe
testimony during hear­trial was inadmissibleLabonville’sBarbara

exception in theco-conspirators outlinedfallingsay under thenot
587,790, 793-94, A.2d 590-91Colby, 368116 N.H.of v.case State

specify arewhich statementsfails todefendant’s brief(1976). The
objectionable found instatements can betheor whereinadmissible

addition, reading transcriptof the oftranscript. on ourIntrialthe
objections bycontemporaneoustestimony we saw noLabonville’s

Avery,argument. v. 126 N.H.raising Statethis Seecounseldefense
on(1985) (to preserve issues for consideration208, A.2d 1350490

objections);contemporaneous N.H. R.appeal, must makecounsel
385, 386, A.2dLillios, 515103(b)(1);Ev. see also v. 128 N.H.State

1198, 1198 (1986) (issues waived).arenot briefed

Recorded EvidenceIII. Introduction of

argument appeal trial courton is that thefinaldefendant’sThe
gatheredevidencewhen it admittederrorreversiblecommitted
duringrecording on Chasse athrough device hiddenuse of athe

Kilgus. The defendantand contendsbetween Chasseconversation
570-A:2,unlawful under RSAat trial wasuse of the evidencethat

recording of the conversation vio-interception and11(d); that the
I,part of the Newrights article 19underthe defendant’slated

amendment to the UnitedHampshire and the fourthConstitution
recording theConstitution; violated fifththat use of theandStates

Constitu-to the Statesthe sixth amendment Unitedamendment and
anyin the defendant’s conten-Although no merit ofwe findtion.

tions, of them in turn.consider eachwe nevertheless
June, deal8, 1983, police about his 1981May told theChasseOn

13, 1983,MayMay had conversationsKilgus. and ChasseOn 10with
policearranged, which the recordedKilgus, andwhich Chassewith

byrecording discussionsworn Chasse. Theby using devicea hidden
lounge.of, hotel cocktailin, a Manchesterand in frontwere held

Kilgushaving recorded. Thethese talks withtoconsentedChasse
recording in theseof the deviceattorney general approved the use

instances.
Chasse-Kilgus held anddiscussions werethe time that theAt

charge tam-recorded, on a of witnessKilgus indictmentwas under
investigationpolice of the Paulout of thepering, which arose

subsequently of witnessKilgus convictedwasmurder.Labonville
739, (1984)484 A.2d 1208Kilgus, 125 N.H.tampering. v.See State

conviction). time the dis-tampering At the(upholding the witness
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taped, Kilgus represented by attorney.cussions were was an How-
ever, although Kilgus prime suspectwas a in the Paul Labonville

probe, anymurder he had not been indicted or arrested for crime
tampering.other than recordingwitness MayPortions of the of the

13, Kilgus1983 conversation playedbetween Chasse and were to the
jury in this case at trial.

useThe of the recorded Kilgusconversation between Chasse and
as evidence at chaptertrial was not unlawful under RSA 570-A.

570-A:2,11(d) partRSA in pertinentstates that:
investigative“An or law enforcement officer in the ordi-

nary pertainingcourse of his conductingduties to the of
investigations organized crime,of offenses enumerated in

chapter, harassingthis or telephoneor obscene calls [is
intercept communication,to a wire or oralauthorized]

person partywhen such is a to the communication or one
partiesof the givento the priorcommunication has con-

interceptionsent to such ....”

570-A:2, 11(d) conjunctionRSA must be inread with RSA
provides:570-A:7. The latter section

attorney general, attorney general,deputy“The or a
county attorney, upon approval attorneythe written of the
general deputy attorney general, may applyor judgeto a

jurisdictioncompetentof authorizingfor an order or
approving interception communications,the of wire or oral

interception may. . . when such provide, provided,or has
crime,organizedevidence of the commission of as defined

570-A:l, XI, orin RSA evidence of the commission of [var-
offenses, including anyious homicide,] conspiracyor to

any foregoingcommit of the offenses.”
onlyRSA contains570-A:7 the enumeration of offenses in RSA

chapter 570-A:2, 11(d) incorporate570-A. We read RSA to this enu-
by Thus, chaptermeration reference. the scheme of RSA 570-A
police, investigatingallows the when activities,the enumerated to

intercept judicialcommunications without authorization when a
police partyofficer is a partyto the communication or a to the com-

interception. Otherwise,munication consents to policethe the must
judicial us,obtain authorization. In the case before the conversation

Kilgus expectedbetween Chasse and providewas to evidence con-
cerning the commission of conspiracya murder or the to commit

Thus,murder. it is within RSA 570-A:7’s enumeration. Chasse con-
tape Therefore,sented to wear the hidden recordingrecorder. the is

570-A:2,11(d).lawful under RSA
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statutory analysis.However, not our We holdthis does conclude
by 570-A:2,11(d) alsointerceptions permitted RSA arethatfurther

against usingprohibitionexempt in RSA recordedthe 570-A:6from
by historyholding compelledis theas evidence. Thisconversations

570-A:2, by unique relationshipespecially to11(d) and itsof RSA
90, (1978).Ayres, 118 A.2d 87State v. N.H. 383

570-A:2, it theAyres, as stood afterIn. we held that RSA
secretlyamendments, police to record con­permitted officers1975

during investigations, permitdid not the use of suchbutversations
92-93,recordings at Ourat trial. Id. at 383 A.2d 88.as evidence

legisla­finding clearAyres from our that thein derivedconclusion
purpose authorization to make secret record­of RSA 570-A:2’stive

by enablingsolelyings protect officers other offi­was to undercover
Ayresinvestigations. theId. In we invitedto monitor theircers

93,law, theychange if Id. at A.2d atlegislature the so chose. 383to
570-A.-2,11(d) importinpresent enacted Thewas 1979.88. The RSA

legislature clearlysequence intendedis unmistakable. Theof this
570-A:2, exemptrecordings pursuant 11(d)to fromRSA bemade to

Thus, recording Kilgus’sthe of conversa­exclusion.RSA 570-A:6’s
under our statute.tion with Chasse was admissible

interceptionthat thenext consider the defendant’s contentionWe
rightsrecording hisof his with Chasse violatedand conversation

I,part and the fourtharticle 19 of our State Constitutionunder
begin, must,We asto the Federal Constitution. will weamendment

making independent analysis protectionsby an of the affordedfirst
Constitution, Ball, 226,Hampshire v. 124 N.H.the Stateunder New

231, 347, using(1983), decisions of the StatesA.2d 350 United471
only analysis,jurisdictions ourother as aids inSupreme Court and

3469, Thereafter,(1983). weLong,Michigan v. 103 3476see S. Ct.
only as federalissues insofarFederal constitutionalneed address

232,Ball, suprav. atprovide greater protection. Statelaw would
A.2d at 351.471

HampshireI, Constitutionof the NewPart article 19
provides:

rightsubject to all“Every hath a be secure from unreason-
houses,person,of his hisand seizures hisable searches

Therefore,possessions.papers, his all warrants toand all
contrary right,suspected places . to if. . are thissearch

previously sup-or of be notthe foundation themcause
affirmation;... oughtbyported and no warrant tooath or

formalities, prescribed by[except]. . . with thebe issued
law.”
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I, prohibiting “all unrea-interpreted part article 19 asWe have
Settle, 122possessions.” v.of all a citizen’s Statesearchessonable

original).214, 218, 1284, (1982) (emphasis in1286447 A.2dN.H.
one of the fewfalls withina warrantless search“‘Unless seizure][or

exceptions, per seit isspecifically established and well-delineated
289, 977,286,Koppel, N.H. 499 A.2dState v. 127unreasonable.’”

234,Ball, 352).(quoting A.2d at(1985) v. 124 N.H. at 471980 State
States, (1967), declared that theKatz v. United 389 U.S. 347Since

telephoneprotects private conversations fromamendmentfourth
agents,eavesdropping by government nowe have hadelectronic

I,partapplication of article 19 of theto consider the Newoccasion
by pri-Hampshire intrusions the State’s officers intoConstitution to

assuming, arguendo, that article 19 shouldvate conversations. Even
construed,similarly present would be entitledthe defendant tobe

no relief.

concerned, participant infar as article 19 is each theSo
agent informer)(including government isa or free toconversation

privatekeeping and makethe interest in the conversation thewaive
public. participantone consents to share the dis­discussion Where

longerpolice, rights participantsof other are nocussion with the the
the Federal Constitutionprotected. This has been the rule under

States, 293, (1966), todayandv. 302 wesince United 385 U.S.Hoffa
I,holdings part to reach the same result.extend our under article 19

amendment affords noin held that the fourthThe Court Hoffa
wrongdoer’s personmisplaced that a to whomprotection to “a belief

voluntarily wrongdoing it.”will not reveal Id. at 302.he confides his
White,by (1971),v. 401 U.S. 745was extended United StatesThis

prohibitdoes notheld that the amendment awhere it was fourth
wearing transmitter. Thepolice from a hidden radio Whiteinformer

court reasoned:

gives“If protectionthe law no wrongdoerto the whose
accomplicetrusted police agent,is or becomes a neither

protectshould it agenthim when that same has recorded
or transmitted the conversations which are later offered
in proveevidence to (Citationthe omitted.)____State’s case.

unpersuadedare distinguishthat he[W]e would between
probable informers on the one probablehand and informers
with transmitters on the other.” Id. at 752.

The rule as stated in and White was considered “well-settled”Hoffa
Jacobsen,in the more recent case of United v. 109,States 466 U.S.

(1984). logicWe find117 the of the inescapable.White decision
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recently Stiles, 81,inWe held v.State 128 N.H. 512 A.2d 1084
(1986), police suspectthat the could arrestState a based on informa-

given by agenttion to them an undercover FBI who had conversed
suspect agentwith the and recorded the conversations. Since the

only reported conversations,had the tapes,but not turned over the
legality using tapes.we did not have to decide the of the Nonethe-

less, “Agent recordings merelywe commented that Butchka’s were
84,incidental to the direct conversations. . . .” Id. at 512 A.2d at

suggestive reasoning supraThis is of the in1087. White that one who
greaterrisks willthat a confidant reveal one’s secrets notakes risk

electronically. Stiles,that the confidant will record the discussion
83-84,supra at 512 A.2d at 1087.

present case,the tapeIn since Chasse consented to wear a
during private Kilgus,recorder the conversation between him and

agreed provide policesince he tape,and to the with the no warrant
I,required partwas under article 19 of the State Constitution in

interception recordingto makeorder the and of the discussion
lawful.

unpersuasiveWe find the two State constitutional decisions cited
defendant,by People Beavers, 554,the 511,v. Mich.393 227 N.W.2d

denied, (1975) Glass,cert. 423 U.S. 878 and State v. 583 P.2d 872
1978)(Alaska (decided privacy rightson a amendment to the Alaska

Constitution, provision).not the search and seizure The fourth
amendment to the greaterUnited States Constitution affords no
protection to the defendant under these circumstances. See United

supra.States v. White

tapeuseThe as evidence at trial of the recorded statements
by Kilgus Kilgus’s privilege againstmade to Chasse did not violate

self-incrimination under the fifth amendment to the United States
Constitution.

amendment, pertinent part,The fifth in states that

person anycompelled“No . . . shall be in criminal case to
againstbe a witness himself.”

(Emphasis added.) SupremeThe United States Court has held that
protects against beingthe fifth compelledamendment individuals to

give self-incriminating testimony. States,Fisher v. United 425 U.S.
391, (1976). question401 There is no that the recorded statements

Kilgusbymade and used at trial are “testimonial” in character. See
However, Fisher,id. at “any407-08. as the Court made clear in

maynotion that ‘testimonial’ evidence never be seized and used in
States;evidence is inconsistent with Katz v. United . . . Osborn v.

States; Berger. . (cita-United . and v. New .York. . .” Id. at 407-08
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omitted), propositiontions cases which stand for the that “[conver­
may properevidencesations be seized and introduced in under

safeguards, compelled.” (Emphasis added.). . . not Id. at n.ll.410if
case,present Kilgus’s againstprivilegetheIn self-incrimination was

infringed testimony compelled,not because his was not but was in
freely given States, 293,to aChasse. v.fact See United 385 U.S.Hoff­

(1966).303-04

Kilgus given warningswas entitled to theNor be called
Arizona, priorin v. (1966),Mirandafor 384 U.S. 436 to his discus­

police Suspectswith informer insion Chasse. criminal cases are
onlywarnings prior interroga­entitled to Miranda to “custodial

tion,” “questioning bywhich is initiated enforcementlaw officers
person custody depriveda has been intoafter taken or otherwise of

significantany way.” Kilgus’sfreedom of action inhis Id. at 444.
possiblyChassediscussions with cannot construedbe as “custodial

interrogations.” States,Beckwith v. (1976)United 425 U.S. 341Cf.
(taxpayer questioned byat home and at office Internal Revenue
agents probe subjectedin a criminal had not been to a “custodial
interrogation”).

Kilgus’s right counsel, guaranteed byto consult aswith
Constitution,sixththe amendment to the United States was not

infringed spoke policehewhen with informer A criminalChasse.
rightdefendant’s sixth amendment to counsel attaches when

adversary proceedings against throughhave commenced him a
charge, preliminary hearing, indictment, information,formal or

arraignment. Illinois,Kirby 682, (1972).v. 406 U.S. 688-89 The
right designed givesixth amendment to counsel is to a defendant

legal making regard­benefit of importantthe advice when decisions
States,ing his case. id. In v. (1964),See Massiah United 377 U.S. 201

Court incriminatingthe held that a criminal owndefendant’s
againststatements could not be used him as evidence at trial where

deliberatelywere by policethe statements from himelicited a
indicted, bail,informer after he was while he was free on and his

attorney Kilguspresent., argues governswas not that Massiah in
tampering,this case since he was under indictment for witness a

charge grew investigation.which out of the Labonville homicide We
disagree; Massiah does not control in this instance. The statements

Kilgus by police Chasse,elicited from subsequentlyinformer and
trial, Kilgus’sused at notdealt with involvement with tam­witness

pering, Kilgus charged,the crime with which was then but rather
Kilgus’s attemptedwith involvement in the murder of Paul Labon­

ville, Kilgus yet charged. Thus,a crime with which had not been the
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recently insquarely rule stated Maine v.lies within thepresent case
reversing because itMoulton, (1985). In a conviction106 S. Ct. 477

wiringrights by ansixth amendmentthe defendant’sviolated
attached,right counsel had thedefendant’s toinformant after the

waybynoted of contrast:Court
hand, pertaining toto exclude evidencethe other“On

right coun-charges the Amendment toas to which Sixth
the evidence wasnot at the timesel had attached

obtained, charges pendingsimply were atbecause other
time, unnecessarily public’sfrustrate thethat would

investigationin of criminal activities.”interest the
that, “[ijncriminatingnoted in a footnoteat The courtId. 489.

crimes, to which thepertaining to other as Sixthstatements
attached, are, course,right yet of admissible athas notAmendment

inId. at We read the “of course”' Jus-trial of those offenses.” 490.a
States,referring to v.footnote as United 385tice Brennan’s Hoffa

though(1966), Brennan did not cite that case.293 even JusticeU.S.
incriminatingHoffa, police statements from aa informer elicitedIn

about one crime while the defendant was on trial for adefendant
held that there had been no sixth amend-second crime. The Court

using inin the elicited statements a later trial on thement violation
rightKilgus’scrime. Id. at sixth amendment to counselfirst 308-09.

infringed.was not
summary, prov-In we hold that the State sustained its burden of

murder,conspiracying attemptedboth murder and to commit and
tape-recorded defendant and thethat the conversation between the

properlypolice informer was admitted. Both convictions areChasse
therefore affirmed.

Affirmed.

sit;SOUTER,J., the othersdid not concurred.


