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Scott,Merrill, attorney general (Peter assistantS.Stephen E.
brief,Cort, attorney, and Mr.on theattorney general, and Nicholas

orally), for the State.Scott

Railroad, (Goodwin),Inc.Brock, plaintiff,The GoodwinJ.
awardingJ.)(Nadeau, itof the Trial Courtappeals a decision

agreements with theexpenses itsunder$20,386 for non-reimbursed
operate the ConcordHampshire and to rehabilitatetoof NewState

reasons thatcross-appeals. For therail line. The Stateto Lincoln
modify part,follow, part, in and remand.inwe affirm

operation rehabilitation ofdispute around the andThis centers
earlyduring the late 1970’s andLincoln rail lineConcord tothe

contracts, one toseparate distinctissues concern and1980’s. The
rehabilitate, clarityForthe rail line.operate, one or more toand

discussion, analyze involved inwill first the issuesof weand ease
agreement. rehabilitationoperating will then turn to theWethe

agreement issues.

Operating AgreementI. The —Facts

early 1977, Hampshirethe Public CommissionIn New Utilities
operationagreement(PUC) an with for the ofentered into Goodwin

operatingof theto Lincoln rail line. the termsthe Concord Under
services,agreement, agreed provide freightrail and theGoodwin to

agreed operation. was to be subsi-to subsidize the GoodwinPUC
earningsrevenue of the linedized based on the “differences between

services,”necessary plusproviding an annual. . and the costs of.
management fee.

monthly reportsrequired towas to submit and annualGoodwin
State, listing inits revenues and its costs. The turn was tothe State

subsidy paymentpayable on athe to Goodwin and makecalculate
monthly basis.

throughFebruaryoperated the rail line from 1977Goodwin
1980, withholdingbegan paymentthe ofDecember 1980. In State

submitted to the in accordance withthe bills which Goodwin State
subsidy operating agreement.provision of the ceasedthe Goodwin

broughtsubsequentlyoperating line in December and suitthe 1980
agreement.allegedly operatingmonies due under the Theto recover

counterclaimed, seeking portion subsidyof theto recover aState
agreement groundpayments operatingit had made under the on the

unauthorized, excessive,expenses were orthat Goodwin’s unreason-
sought profits paidforIt further reimbursement toable. Goodwin

under the rehabilitation contract.
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II. The Rehabilitation Contract —Facts

1977, performingMay approached aboutthe GoodwinIn PUC
partieson to rail line. Therehabilitation work the Concord Lincoln

agreed performed onthat the rehabilitation work would be a “unit
basis,” including profit component.price a written contract wasNo

executed.
work incommenced the rehabilitation June 1977 andGoodwin

price” requisitionsperiodically to the State for worksubmitted “unit
1, authorityAugust regulatory opera-performed. Effective for the

Hampshire’s linestion and rehabilitation of New rail was trans-
statute,ferred, by Hampshire Transpor-from the to thePUC New

Authority 1977, date,(NHTA). ofLaws 598:2. As thattation
any requisitions pre-compensation onhad not receivedGoodwin

August 10,viously completedsubmitted for rehabilitation work. On
Chandler, NHTA,actingthe of the con-executive directorCharles

Goodwin, Goodwin,presidentthe of and orderedtacted Herbert
stop pendingto work execution of a written contract.Goodwin

qualifyapparently forbelieved that the State would notChandler
for the rehabilitation work absent a writtenfederal reimbursement

contract.
work,learning stopUpon of the order to then-Governor Meldrim

Thomson, Jr., unequivocally told Chandler that he wanted the reha-
warningdespitework to continue that thebilitation Chandler’s

might not receive federal reimbursement under such circum-State
stances. Goodwin continued its work.rehabilitation

a contractThe NHTA continued to maintain that written should
contract, proposed byinitial Alexanderbe executed. The draft
PUC, rejected byKalinsky, then-chairman of the was the NHTA

per-provided beit that the rehabilitation work wouldbecause
apparentlyprofit now believed that aformed on a basis. The NHTA

profit” was needed in order for the State to receive fed-“no contract
27, 1977,September the andreimbursement. On NHTA Good-eral

whichinto a written contract under Goodwin wouldwin entered
profit.perform work no Goodwin continuedthe rehabilitation at

working, paid substantially billings,and the State all its including a
Thereafter, however, governmentcomponent profit. the federalfor

refused to reimburse the State.
money allegedAfter suit to recover the to beGoodwin initiated

agreement,operating $1,100,000due under the the State filed a
counterclaim, seeking profitrecover all the whichto Goodwin had

rehabilitating Following lengthypaidbeen for the rail line. a trial
judgment forthe court entered Goodwin. The court thatfound

$241,117 billingstotal of worth of whichGoodwin had submitted a
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paid. figurehad not From this the courtthe State deducted
$232,731, representing paidportion profitofa the under the reha-

contract, portion billings,bilitation a of the locomotive rental and
report.certain items of income that failed to TheGoodwin had total

$8,386.due thusGoodwin was
aside/modify/clarifythereafterGoodwin filed a motion to set the
motion,court’s decision and order. As a ofresult this the court modi-

involvingfied its decision to correct a calculation error the locomo-
$20,386.tive rental. Goodwin’s award was increased to Unsatisfied

decision, present appealwith this Goodwin filed the and the State
present cross-appeal.filed the

Operating AgreementIII. The —Issues

A. LocomotiveRental
operating agreement, agreedUnder terms of the Goodwin to

supply provide approxi-a locomotive to service on the rail line. For
mately year operation,the offirst Goodwin leased a locomotive from

charged perWeaver Brothers and the State month for the$2000
expense. early 1978, purchasedrental In Goodwin the locomotive

chargefrom Weaver Brothers. Goodwin continued to the State
per month for the locomotive rental until the NHTA$2000 informed

chargeGoodwin that it could not expense rentingthe forState the of
the locomotive since 1,Goodwin owned Aprilthe locomotive. On
1978, Goodwin,Goodwin sold the presi-locomotive to Herbert the

Goodwin, $20,000.dent of for Goodwin then leased the locomotive
chargedfrom Mr. Goodwin and the expenseState for the rental of

per February through July 1979,month. From 1977$2000 the State
reviewed, approved, paid byand invoices submitted Goodwin which

chargeincluded the for locomotive rental.
trial, arguedAt Goodwin that it was entitled to recover its

expense rentingincurred in the locomotive from Mr. Goodwin from
July until argued1979 December 1980. The State that Goodwin’s

economical,actions were not operating agree-efficient and as the
required,ment and that therefore the State was entitled to recover

wrongfully overcharged byamounts Goodwin. The trial court held
althoughthat Goodwin’s sale of the locomotive to Mr. Goodwin in

April unreasonably1978 expenses,increased the State’s the State
estopped recoupingwas from payments actually made, and had

rightwaived its expenses,to recover these paidbecause the State
charges regularthe locomotive on a basis. The court also held that

Goodwin was not entitled to reimbursement for locomotive rental
expenses Julyincurred after 1979.
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denyingargues intrial court erred itappeal, that theGoodwinOn
Julyrecovery supplying the locomotive fromthe cost of 1979for

State, hand, argueson the other that the1980. Theuntil December
rulingestoppel in that “the ismisapplied the doctrine of Statecourt

actuallyrecouping paymentestopped made for rental of thefrom
locomotive.”

argument. balancing equi-of thethe In aWe turn first to State’s
although unreasonablyties, determined that Goodwinthe court

contrary agreement to run theexpenses, to its railroadincreased
recoup payments actuallyeconomically, tothe was unableState

theory estoppelof or waiver. The trial court noted thatmade on the
reasonablytoevidence introduced and the inferences bethe“[f]rom

therefrom, inescapable operatingthatthe conclusion is thedrawn
drawn,loosely givenagreement poorly and lesswas administered
by parties.” Despite provisions inadequate both thethan attention

arbitration, cancellation,readjustment,agreement or thefor State
regularpayment requestsapproved for the locomotive rental on a

result, “[hjaving failed to exer-As a the trial court found thatbasis.
right expenses, disputesto submit to arbitra-cise its to re-examine

tion, contract, estopped recoupingor to cancel the the is fromState
actuallypayment made for rental of the locomotive. It has waived

right regard.”inits that

“Estoppel largelyrests on the facts and circumstances of
,particular v.the case.” Monadnock School District Fitzwilliam 105

487, 489, 46, estoppel(1964). of is203 A.2d 48 The existence aN.H.
finding fact,by upheldof fáct resolved the trier of willwhich be if

by Co.,supported 686,the evidence. v. PeerlessOlszak Ins. 119 N.H.
690, 711, (1979). Estoppel precludes partyA.2d406 714 one from
taking position contrary previouslya to one asserted when to do so

Co.,Appeal 420, 422,would be unfair. Lumber 121Cloutier N.H.of
112, (1981). party knowingly431 A.2d 113 “It arises when one has

representations upon reasonablymade which the other has relied to
Nottinghamsupra;his detriment.” Id. also TownSee Olszak v. Leeof

Homes, Inc., 438, 442, 940, (1978).118 N.H. 388 A.2d 942

in­approved paidand on Goodwin’sEach time the State
charged thevoices, forto believe that the amountit led Goodwin

fact,paid. onewould be In atwas reasonable andlocomotive rental
locomotive,bought thethe NHTApoint after Herbert Goodwin

charged by was reasonable.the amount Goodwindetermined that
chargedthat the amountdid not inform GoodwinBecause the State

inappropriate, towas Goodwin continuedrentalthe locomotivefor
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turn,and, chargefrom in to thelocomotive Mr. Goodwinthelease
reasons, no error in thewe findexpense to the For the aboveState.

recoupment theof the monies Statecourt’s decision to disallowtrial
rental.paid to for the locomotiveGoodwin

deny-incourt erredthe issue of whether the trialnext turn toWe
recovery supplying aftering of the locomotivefor the costGoodwin’s

thepay contends thatrefused to the invoices. Goodwinthe State
purchase or own a locomo-agreement require it tooperating did not

rewrote the con-asserts that in effect the trial courttive. Goodwin
law,tract, requirecontrary principles to that Goodwinto of contract

rulingargues that the court’sa locomotive. Goodwin furtherown
with the conduct.was inconsistent State’s

First,arguments unpersuasive.on this issuefind Goodwin’sWe
indirectly requiredirectly thatcourt’s decision did not orthe trial

questionnot the rental ofown a locomotive. The court didGoodwin
Rather, itsfrom Weaver Brothers. the court focusedthe locomotive

purposeful locomotive to the com-attention on Goodwin’s sale of the
it,president acquiring apparentlypany’s within months after with

continuing charge locomotive’s rentalthe sole intention of to the as
expense purchasedproject.of the locomo-an the Once Goodwin had

charge expensetold rental as antive and had been that it could not
locomotive,if it more economical toowned the it would have been

return,charge depreciationfor itsthe State and investment rather
company presi-than to turn around and sell the locomotive to the

just again chargedit coulddent so that be leased and the rent as an
expense.

Further, disagreewe with Goodwin’s assertion that the
rulingcourt’s was inconsistent with the conduct. TheState’s State

expensequestiondid not the reasonableness of the locomotive rental
July estopped recouping paymentswas thus from theuntil 1979 and

pay ques­to on the invoices andit made. After the State refused
argumentexpense, estoppeltioned the reasonableness of the the was

longer plausible whether theno and the court was free to decide
sum,expense indeed In we find no error in the trialwas reasonable.

ruling expensesmodified on the issue of for locomotivecourt’s
rental.

urges onThe that should we affirm the trial court’s decisionState
issue, ruling recovery expensesestoppel not of thethe the should bar

by in of its actual rental costs. The Statebilled Goodwin excess
approximately yearthat for one Goodwin rented the locomo-asserts

charged$1,750 yetper thetive from Weaver Brothers for month
supportper month. is some to theState While there evidence$2000

unclear; hence,assertion, testimony regardin is wethe thisState’s
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judge,defer to positionthe trial who was in the best to measure
persuasiveness credibilityof evidence and of witnesses. Kierstead v.
Betley Chevrolet-Buick, Inc., 493, 497, 429,118 N.H. 389 A.2d 432
(1978).

B. Truck Rental
specially-equippedGoodwin used three trucks in connection with

operationits of the rail line. Goodwin rented these trucks from Mr.
charged expense trial,Goodwin and the rental to the State. At the

challenged expenses.State these rental The trial court found that
chargedGoodwin a reasonable rental fee and that it was reasonable

payfor Goodwin to a fair rental for their use.
appeal, arguesOn the State that the trial court’s assertion that

plain that,Goodwin “never owned trucks” was error and conse-
quently, findingthe court’s paythat it was reasonable to fair rental

asserts,for their use therefore,was also erroneous. The State that it
should be able to recover the amount Goodwin billed the State for
truck rental.

againOnce we are confronted with a situation where there is some
supportevidence to did,the State’s assertion that Goodwin at one

time, However, againown the trucks. we choose to defer to the trial
judge, who in positionwas the best to determine this issue. Kier-
stead, 493,supra Thus,at 389 A.2d at 432. we find no error.

UnreportedC. Income
chargeGoodwin did not of,either expensethe State the or include

from,the income performedconstruction work that Goodwin for
privatecertain part counterclaim,contractors. As of its the State

expensesasserted that the revenue and from this so-called off-line
work were operationattributable to the of the rail line and therefore
should calculating subsidybe considered in the Goodwin was to

operating agreement.receive under the Goodwin contended that the
operationconstruction work was unrelated to the of the Concord to

Lincoln calculatingrail line and should not be considered in the
subsidy. The trial court found that all the income which Goodwin

required reportedconsidered off-line was income to be under the
operating agreement.

appeal, challenges finding, claimingthisOn Goodwin that
performed required by operatingwork for others which was not the

agreement should not be considered revenue attributable to the rail
that, general rule, properline. note at the outsetWe as a the inter­

court,pretation ultimately questionof a contract is a of law for this
meaningand we will determine the of the contract based on the

meaning by persons.that would be to it reasonable Bakerattached
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138,174-75, (1982). In171, 140443 A.2dMcCarthy, 122 N.H.v.
meaningcontract, of theapply the commonweinterpreting the
Doll-Mar, Inc.,by parties. Murphy v.phrases used theandwords

(1980).611-12, 1106,610, 1108A.2d419120 N.H.
agreement provides that theoperatingof the801.ASection

to,include, limitedbut not beearnings of the rail line “shallrevenue
resulting use of theby from thereceived Goodwinthose revenues

traffic,terminatingoriginating over-provision of andtheline for
examining thetraffic, . . . .” Afterand other related activitieshead

whole, in the trial court’sto find errora we are unablecontract as
by off-line isto befinding income considered Goodwinthat the

A reasonablereported the contract.required to be underrevenue
disputed income fallsreading all theof indicates thatSection 801.A

earnings.” We thusof “revenuecontractual definitionwithin the
ruling unreported income.issue ofthe trial court’s on theaffirm

Testimony AuditorFederalD. of
Brown, thefortrial, an auditorDuring the Kennethofthe course

DepartmentGeneral, ofInspectorof the United StatesOffice
testifypermitted the off-line work.Transportation, was aboutto

testimonyobjected because it wasto the admission of thisGoodwin
knowledge,personal on a fellowBrown’s but ratheronnot based

effectivelywork, not beand because Brown could thereforeauditor’s
cross-examined.

arguesappeal, the auditor’s tes­Goodwin that becauseOn
knowledge,timony personal on recordsnot based on but ratherwas

hearsay, erred ininadmissible the trial courtconstitutedwhich
testimony.admitting decision to admit testi­The trial court’sthe
ordinarily appeal unless the trialmony be disturbed onwill not

clearly Townerroneous. Seeis found to bedeterminationcourt’s of
591,653, 659, (1981).596Paquette, 434 A.2d121 N.H.v.Weare

say of the trial courtthat under the facts this caseWe cannot
allowing testifyclearly to about theerroneous in Mr. Brownwas

Company v. Coleman Oil Com­off-line work. See Cities Service Oil
denied,Inc., 925, Cir.), 411pany, (1st cert. U.S. 967F.2d 932470

(although not in effect at the time of(1972); see also R. Ev. 602N.H.
trial, determination).support trial court’s Mr.this rule lends to the

supervised portions ofand verified those theBrown testified that he
auditor, Mackey.bythat were conducted his fellow Mr.audit

Further, matter,personalthat he a the accu­he testified knew “as
Thus,Mackey’s portionracy of the audit. theof the on Mr.total[s]”

ruling competentin was tocourt was correct that Mr. Browntrial
knowledge.testify personalmatters of which he hadas to those
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IV. TheRehabilitation Contract —Issues

appeal,On Goodwin asserts that trial inthe court erred
determining that Goodwin not profitwas entitled to retain the

stop-workreceived for work done after the order. To a limited
extent, agree, modifywe and accordingly.the trial court’s decision

may by“A spokencontract be established or written
bywords or acts or and disputedconduct where is athere

question of fact as to the existence and terms of a contract
by facts,it is to providedbe determined trier ofthe there

anyis from itevidence which could be found there was a
parties.”contract between the

Watson, 510, 511, 204,Harrison v. 116 N.H. see(1976);363 A.2d 205
Maloney 78, 82,Company, 129,v. 98 (1953).N.H. 95 A.2d “An132
implied in fact contract is a expressedtrue contract is not inthat
words; agreementparties’the ofterms the must be frominferred

Assoc’s,Morgenroth Tilton,their conduct.” & Inc. v. Town 121of
511, 514, 770, (1981) (citing Corbin,N.H. 431 A.2d 1 A.772 Con-

(1963); 5,tracts 18 Restatement of§ Contracts comment a§
Williston,(1932); 1 S. A Treatise on the ofLaw 3Contracts §

(1957)).
question State, throughThere can be no authoritythethat the of

Governor,the entered into an oral contract with Goodwin for the
rehabilitation the approached Goodwin,of rail line. The PUC who

alreadywas operationunder contract thewith State for the of the
line, performingrail about par-rehabilitation work on the line. The

agreement,ties discussed the terms of their and the Governor
requested immediately.that Goodwin start the rehabilitation work

interpreting contract,In a onwe focus the intent of the
contracting parties agreement.at the Tromblytime of the v. Blue

Shield, 764, 770, 980,120 (1980).N.H. 423 A.2d 984Cross/Blue
Interpretation is, by necessity, fact-oriented;of a contract thus we
consider parties agreement.the situation of the at the time of their

Co., 623,620,Commercial Union Assurance v. BrownCo. 120 N.H.
1111, parties agreement(1980). an419 A.2d 1113 The reached

whereby would the rail line andGoodwin rehabilitate the State
costs, beganplus profit.would reimburse Goodwin for its a Goodwin

immediately, requested.the workrehabilitation as Based on this
agreement, reasonably expected compensation,toGoodwin receive
including agreeprofit component.a thus with the trial courtWe

profitthe thethat Goodwin is entitled to retain it received under
ofterms the oral contract.
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however,error, that thein court’s determinationthe trialfindWe
any performedworknotice to Goodwin thatstop-work order was

the of theperil. At time of issuancedate was at its theafter that
mightorder, not bewas told that the Statestop-work Goodwin

con-without a writtento receive federal reimbursemententitled
any problemNothing withwas indicate that there wassaid totract.

Further, followingagreement.component theprofit of theirthe
order, unequivocallystop-workof the the Governorissuance

order,authority theto issuenothe did havethatChandlerinformed
justdidwork. Goodwinwith thecontinuetoGoodwinand advised

thereinformed thatlater was GoodwinsometimeuntilNotthat.
theprofit component of contract.problem themight withbe a

27, 1977,September parties writ­entered into aOn the
covering Upon ofthe work. the insistenceten contract rehabilitation

NHTA, providedexplicitly that was not tothe contract Goodwinthe
signedprofit. underclaims this contract wasreceive a Goodwin that

disagree.duress, givenand that therefore it should not be effect. We
duress, involuntarily acceptedpartya must that itTo establish show

terms,party’s the circumstances were thethe other that coercive
party’s acts, party pressureotherof the that other exertedresult the

wrongfully, partyand under the the had nothat circumstances
accept by party. Kingbut to the terms the otheralternative set out

Works, 1011, 1014,Enterprises v. Manchester 122 453Water N.H.
1276, (1982). parties1277 We do not that the actions of theA.2d feel

activity requirein showthis case such a level of coercive as to a
finding of duress.

provision providingfind the inWe that the written contract that
Thus,profit givenwas notGoodwin entitled to a should be effect.

profit performedis not to exe-Goodwin entitled a on work after the
Septemberof the contract.cution 27

September wasThe State contends that the contract27
integrated agreementsfully any prior under­and that therefore or

standings parties superseded byof the were the document.written
argues priorof suchThe State that the admission of evidence

agreements parolparol Exceptionsviolated the evidence to therule.
rule, however, parol evidence toevidence allow the admission of

Inc.,prove misrepresentation, Colby Realty,v. State 116Granite
fraud,482,691-92,690, (1976); BaranowskiA.2d 484 v.366N.H.

Linatsis, 57,55, 155, (1948);95 N.H. 57 A.2d and considera­156-57
474,tion, Washburn, 203, 205,Day (1911).v. N.H. 81 A. 47576 See

580,generally (1960).3 Corbin on at 431-39 BecauseContracts §
SeptemberGoodwin claimed that the was invalid due to27 contract



606

misrepresentation, duress, and lack of consideration,mutual we find
that the properlytrial court admitted evidence parties’as to the
prior understandings negotiations.and

summary,In we affirm that the trial court’s respectdecision with
to the issues concerningraised operating agreementthe modifyand
the court’s decision as it concerns the rehabilitation contract. Good-
win is entitled profitto retain the it upreceived Septemberuntil 27
when the written contract was executed. We therefore remand to
the trial court to recalculate, consistent opinion,with this the credit
due to the State on the rehabilitation readjustcontract and to the
total due Goodwin accordingly. Because result,we reach this we

separatelyneed not address remainingthe byissues raised the
parties.

part;in inAffirmed modified
part; and remanded.

SOUTER,J., sit;did not the others concurred.
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