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jurors not becanreversible error:time and avoidto savewas
they haveifevidence aloneadmissibleexpected cases onto decide

objectionsarguments on to inadmissibleproofof andoffersheard
ultimately keeps in its currentout. The rulethe courtthatevidence

mayexplicitlyby providing that counselobjectitsunderscoresform
Super. 66(a)objections. Ct. R.onbench to elaborateapproach the

1, 1985).July(effective
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Merrill, attorney general Serell,Stephen (Andrew attorney,E. W.
orally),the for theon brief and State.

defender, Concord,Duggan, appellate byE. of brief andJames
orally, for the defendant.

appeals SuperiorPer curiam. The defendant his conviction in
operation by offender,(Johnson, J.) forCourt an habitual on the

grounds pre-indictment delay jeopardy.of as well as of double The
29, 1984,Aprildefendant was arrested on in withconnection an

accident, charged operatingautomobile and with a motor vehicle
suspension, (currentafter revocation or RSA 262:27-b version at

vehicle,(Supp. 1985)),RSA 263:64 unauthorized use of a motor RSA
262:12, accident, pleadedand conduct after an RSA 264:25. He nolo

to, on,contendere and was convicted and sentenced all three misde-
charges Plymouth (Kent, Sp. J.) May.meanor in District inCourt

appeal superiortook no toThe defendant the court.
20,July felony againsta indictment was returned himOn for

offender,operation by (currentan habitual RSA 262:23 version at
Supp. 1985), was forand he arrested the second time on October 9.

pleaded guilty,He not and the trial court denied his motions to dis-
Hastings jeopardy grounds by Aprilmiss on and double order dated

9, 17, 1985, byApril guilty Superior1985. On he was found the
(Johnson, J.) year correc-Court and sentenced ofto one in the house

tion, forty-five days’ pre-sentencewith credit for confinement.
The defendant first claims that the State violated the rule of State

454,Hastings, (1980) failingv. 120 417 A.2d in to indictN.H. 7 him
operation by charge eighty-twoon the an habitual offender until

days itafter became aware that he was so Asindictable. noted
above, 29,April 1984,the defendant’s arrest on was in connection

eventually disposed bywith the three misdemeanors which were of
However,proceedings in the district court. the record discloses that

policethe became aware of information sufficient to indict the
felony charge arrest,defendant on the fourteen hours after that but

Julythe failed to him untilState indict 20. The defendant’s arrest on
chargefelonythat did not occur until October 9.

respondsThe State that the order of events in this case
Hastings inapplicable. Hastings,renders the rule In the defendant
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particular felony. grand juryfor sat on threewas arrested a The
indicting charge foroccasions without the defendant on the which

circumstances,such heldhe had been arrested. Under we that “an
brought sixty daysindictment should ... be within from the date of

not,If is will bean arrest. it it the State’s burden to demonstrate
delay 455-56,the has not beenthat unreasonable.” 120 N.H. at 417

holding that,Implicit specialinat our theA.2d 8. was notion absent
circumstances, delaythere would be no reason for the to seek-State
ing against alreadyan indictment a defendant who had been

stated,As proba-arrested. we cannot be withoutarrested“[c]itizens
cause; thus, they usuallyifble are arrested there should be no rea-

delay presentment 455, 8;to ofson an indictment.” atId. 417 A.2d at
Brown, 346, 348, 901,see also v. (1984).State 125 N.H. 480 A.2d 903

felony chargeHere the defendant was not arrested on the until after
Thus, holdinghe was indicted. ofthe facts this case make our in

Hastings inapplicable.
argues jeopardyThe defendant next that the double clauses of the

Const,Constitutions, V,Federal and State U.S. amend. N.H.
CONST, I, 16,pt. operationart. should have barred his indictment for
by an habitual offender operationafter he had been convicted for

grounds. argues:after revocation. His contention rests on several He
first, system,in jeopardya two-tier trial the double clauses forbid

bringing felonyofthe a indictment after the defendant has been
arisingof aconvicted misdemeanor ofout the same transaction

new evidence is supportsunless discovered which felonythe later
charge; second, statutorybecause operationthe elements of after
revocation, necessary prove offense,and the facts to that are

charge operation byincluded in the of offender,an habitual a second
felony chargeprosecution on thereby precluded; third,the is and

multiple overlappingconvictions prohibited,for offenses are absent
legislative contrary.clear intent to the The defendant maintains

262:23, expresses legislativethat IIRSA a clear intent that a
subject charges.defendant not be to conviction on portionboth This

provides:of the statute

purpose enforcing section, anythe of this case in“[f]or
charged drivingwhich the accused is with a motor vehicle

license, permit privilegewhile his suspendedor to drive is
revoked, charged drivingor or is license,with without a

hearing chargethe court before such shall determine
personwhether such has been held an habitual offender

by holdingand of such drivingreason is barred from a
waysmotor vehicle on the of this state.”
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assertingcorrect in that thedefendant isthat thebelieveWe
prosecuteto him asthelegislature not intend to authorize Statedid

convicting operating after revo-him forafteroffenderan habitual
any federal dou-cation, asserting in event the andthat Stateinand

prosecution.offenderthe habitualjeopardy clauses barredble

262:23, II, requiring inquiryportion anThe relevant of RSA
proceedinginto a defendant’s status as an habitual offender before

prosecution operating suspension,for after revocation orwith a has
part of the habitual offender law since its first enactment.been See
1969, Although illuminating legisla­we found noLaws have433:1.

history, purpose portiontive the of this of the habitual offender stat­
point conductingapparent There would be no inute is on its face.

inquiry prosecutionit was assumed that for both offensesthe unless
givesreview the court thewould at the least be redundant. The

opportunity prosecute theto confirm that the wishes to lessState
expendingin crime beforeserious offense lieu of the more serious

doingparties’court’s and the time in so.the
should,Although analysis statutory bypreceding the intentthe of

itself, States, 2407,persuasive, see v. 105 S. Ct.be Garrett United
States, (1985)(1985);2411 see also Ball v. United 105 S. Ct. 1668

jeopardy question),(court reach double and federaldoes not State
analysisjeopardy leads to the same conclusion. We assumedouble

legislature’s understandingthe statute reflected the correctthat
jeopardy would forbid serialthat the and federal double clausesState

prosecution for both offenses.

elementary purposes jeopardylaw that for of doubleIt is
I, 16,partprotection article two offenses are the same unlessunder

requires proof of a fact that the other does not. State v.each See
115, 117-18, 264,Gosselin, (under(1977)N.H. 370 A.2d 267117

jeopardy, two are not the“same-evidence”test for double offensesState
necessaryproofwhen of different elements is for convictionsame

Smith, 149, 150, 789,each);under v. 98 N.H. 95 A.2d 791State
jeopardy,(1953) (under “same-in-law-and-fact” test for doubleState

requires proofsame when each of an ele­two offenses are not the
Elbert, 210,not);other does see also v. 128 N.H.ment that the State

(1986).A.2d 1114512

and lesser-included offenses are thus the “same”Greater
anyoffense element that is not common tobecause the lesser lacks

general rule, therefore,greater.the As a it is a violation of double
prosecute greaterjeopardy protection to for a offense after a convic­

Ohio,acquittaltion or for the lesser-included one. See Brown v. 432
161, (1977).168-69U.S.
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applicable inprotection isjeopardyanalysis of doubleThis
suspensionorcase, operating revocationafterbecausepresentthe

to eachstand in relationorderoffenderof an habitualviolationand
underprosecutiongreater In aoffenses.andlesser-includedasother

a motordroveprove the defendant263:64, thatmustthe StateRSA
revoking his driv­suspending ororderwhile anin the Statevehicle

providesstatute(Although thein effect.privilege waslicense orer’s
orby justice of a courtthemay eitherbe issuedan ordersuchthat

vehicles, revocationit is theof motorthe divisionby director ofthe
judicial or administrationsignificant, theandsuspension that isor

severityin the or ofthe order makes no difference naturesource of
difference, proofviolatingof it. Because it makes no suchthe offense

merelyregarded proveas the means to that athe source should beof
effect;suspensionlegally operative or revocation was in it should not

regarded separateproof element of the offense from theas of anbe
262:23,suspension itself.) prosecutionor In a under RSArevocation

required prove a motor vehi­is to that the defendant drovethe State
having adjudicated an habitual offendercle in the State after been

Hampshire.in Because an habitualand ordered not to drive New
revocation,judicialorder of seeoffender not to drive is a form RSA

(Supp. 1985), only in offense that isthe element either not259:90
theto the other is the offender status of defendant.common habitual

Therefore, driving suspension or revocation under RSAafter 263:64
operating anrelated as a lesser-included offense to asis habitual

See, Gilder,e.g., App.offender under RSA 262:23. State v. 145 Ga.
731, 3, 285,aff'd, (1978);242245 S.E.2d Ga. 248 S.E.2d 659 State v.
Redmon, (Ind. 1981). But see Edenton v.425 N.E.2d 634 Common­

736,wealth, 413, 417-18, (legislature(1984)Va. 316 S.E.2d 738227
immunize defendant convicted ofdid not intend to misdemeanor

felony; contrary interpretationpunishment for would defeatfrom
goalspolicy Act).public of Habitual Offender

If, therefore, been convicted of the lessera defendant has
263:64, general guaranteeapplyingunder the rule theoffense RSA

prohibits subsequentagainst jeopardy prosecutiondouble his as an
262:23,offender under RSA and the defendant’s convictionhabitual

be Becausethe latter statute must therefore reversed. theunder
result,Constitution does not dictate a different see BrownFederal v.

Ohio, 161, Blockburger States,(1977); v.432 166 UnitedU.S. 284
299, (1932), we do not address the defendant’s304 fifthU.S.

amendment claim.
opinion indo not deal in this with the situation whichWe the

greaterprosecuted offense atcould not have for the the time itState
lesser, policeprosecuted for for is not the case here. Thethe such
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knew from a record check within fourteen hours of the defendant’s
offender, they proceededarrest that he was an habitual and never-

prosecuteto the lesser-included offense.theless

Reversed.
Johnson, JJ., sit; Brock, J.,not dissented.didBatchelder and

BROCK,J., dissenting: consti-I first address the defendant’s State
Supremeusing from thecase law United Statesclaimstutional

Ball, 226,my analysis.only in v. 124 N.H.as an aid See StateCourt
347,232, (1983). maintains that aThe defendantA.2d 351471

offender,operation bysuperior an habitualprosecution in court for
262:23, prosecution conviction in district court forafter a andRSA

revocation, (Supp. 1985), violates theoperation after RSA 263:64
against jeopardy.prohibition He assertsConstitution’s doubleState

necessarilyoperationproof of as an habitual offender includesthat
operationproof of after revocation.

Perrin, 468, 473, 275, (1983),A.2dIn Heald v. 123 N.H. 464 278
stated thatwe

inquiry jeopardyis clear that. .. in“it double[our cases]
requiredhas centered on what evidence will be at trial to

prove the elements of the crimes. therefore affirm asWe
jeopardyof test in this anthe benchmark the double State

inquiry focusing proofon of the elements of thewhether
charged actuality require incrimes as will in a difference

evidence.”
Gosselin, 117-18, 264,115, (1977)v. 117 N.H. 370 A.2d 267See State

jeopardy, two“same-evidence” test for double offenses(under State
necessary forproof convic­the same when of different elementsnot

149, 789,150,each); Smith, A.2dv. 95 791tion State 98 N.H.under
jeopardy,test for double(1953) (under “same-in-law-and-fact”State

proofrequires of an elementtwo offenses not the same when each
Elbert, 210, 212,not); 128 N.H.see also v.that the other does State

1114, 1116 Thus, requiredevidence is to(1986). if different512 A.2d
charges, they charged, jeop­the doubleeach of the two as aresustain

ardy specif­not violated. We haveclause of the State Constitution is
ically rejected jeopardythe same transaction test in the double con­
text, positionand see no reason to reconsider our at this time.I See

supra.Gosselin
provides part:(Supp. 1985) in relevantRSA 263:64

inperson shall drive a motor vehicle this state after“No
justice any suspendedofdirector or the court has orthe

driving privilegeorto drive after hisrevoked his license
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Any person whosuspended or revoked ....has been so
guiltyprovisions be of athe of this section shallviolates

misdemeanor.”
following language:pertinentthe262:23 containsRSA

for to drive“It shall be unlawful habitual offender][an
waysany motor vehicle on the of this state while the order

drivingprohibiting in effect. Ifof the court such remains
any person to be an offender ... is there-found habitual

driving waysof a motor vehicle on the ofafter convicted
prohibitingwhile order of the court suchthis state the

effect,driving imprison-is in he be sentenced toshall ...
years.”yearment for not less than a nor more than 5

charging operationcomplaint with after revo-The the defendant
[operate]did a motor vehicle . . .cation states that “the defendant

public highwayupon his license to do so had beena . . . after
by operation byrevoked the Director of The anMotor Vehicles.”

chargedhabitual offender indictment that the defendant . . .“[d]id
operate pickup upon public way,a Datsun . . ... a after1973 . his
privileges suspendedto indrive had been as an habitual offender

18,County 1978,Superior Septemberthe Grafton Court on said
being required proveorder still in Different evidence was toeffect.”

charged provingas inthe offense each case. In that the defendant
guilty driving suspension case,was of after or in thisrevocation the

had to ofState establish that the director of the division motor vehi-
contrast,By operation byhad revoked his on thecles license. an

charge,habitual offender had to establish that athe State court had
adjudicating Therefore,issued an order him an habitual offender. a

necessaryin evidence thedifference was to sustain offenses as
charged.

placed jeop­therefore the not inI would hold that defendant was
offense,ardy appliedtwice for the same as that test has been in this

The Federal does differentState. Constitution not dictate a result.
Vitale, 410, manslaughter(1980) (if byv.Illinois 447 419See U.S.

always proofautomobile does not entail of the offense of “failure to
speed,” then thereduce two offenses are not the “same” under Block­

States, 299,burger case,(1932)).v. United In this284 U.S. 304 the
by prosecutionrelied on revocation the director in oneState while

relying Thus,on a court inorder the other. the two offenses were not
sense,statutorily they requirein theidentical Vitale nor did the

proof.same
argument language 262:23,the defendant’s ofAs to that the RSA

legislative opera-II precludeindicates a intent of bothto conviction
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operation by offender,tion after revocation and an habitual I do not
legislative language broadly my merelyread the so as brothers: it

personstates that the district court should determine .whether a is
hearing charge drivingan habitual offender before on a of after

Thus,suspension. presumptionor allowingrevocation the cumula-
Blockburgertwo offenses undertion when are not the same has not

been States,overcome. See Albernaz v. United (1981).450 U.S. 333 I
therefore conclude that no violation of our jeopardyState double
clause has occurred and make no analysis,extended federal as the

providesFederal Constitution greaterthe protection.defendant no
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