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I, 1,12.pt.Const. arts. We find this claim to be without merit. “The
inquiry concerning equal protectionfirst personsis whether sim­

ilarly being differently statutorysituated are treated under the
449, 451,Callaghan, 209,law.” State v. (1984)125 N.H. 480 A.2d 210

(quoting Clements, 25, 29, 147,Gazzola v. 120 N.H. 411 A.2d 151
contends,(1980)). agree, potentiallyThe State and we that the dis­

parate consequences that inDWI defendants face this situation are
by defendant,attributable to the individual choices made each

any discriminatoryrather than to feature of the law as written or
Thus,applied. equal protection implicatedthe clause is not under

the facts of this case.

provides greater protectionBecause federal law no to the
defendants, process equalno protectionviolation of their due or
rights under the United States Constitution has resulted. See South

Neville, 553, Thus,(1983).Dakota v. 459 U.S. 565 n.16 we answer all
questions negative. Further,three transferred in the we affirm the

ruling Dickson,of the Laconia District inCourt State v. and in State
wev. Jenkins remand to the Durham District Court with instruc­

deny suppress.tions to the defendant Jenkins’ motion to

remanded;No. No.85-447 85-549
affirmed.

All concurred.
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(R.McLane, P.A.,Graf, Raulerson Middleton of Manchester&
DePuy Conboy DePuybrief,David and A. on theCarol and Mr.

orally), plaintiff.for the
Phinney, (DebraSheehan, P.A.,Bass of& Green Exeter L. Weiss

orally),on the brief and for the defendant.

interlocutory rulingBatchelder, J. This transfer without from
Superior (Bean, presents questionJ.)the Court the whether the

employer independent employeeof an iscontractor liable to an of
independent injuries employeethat contractor for the suffered as a

negligentindependent performanceresult of the contractor’s of
inherently dangerous argueswork. The defendant that our decisions
regarding liability protect Additionally,it.vicarious the defendant
argues against employer independentthat suit it as the of the con-

precluded by Hampshire compensationtractor is the New workers’
plaintiff againststatute. We hold thethat ahas cause of action the

defendant.
undergroundThis case arises from a construction accident in an

cooling plaintiff,tunnel at the SeabrookNuclear Power TheStation.
employed by Company, Inc.,a miner Morrison-Knudsen the inde-

pendent injured workingcontractor, was while in ofone the two
independent bytunnels. The hadcontractor been hired the defend-

principal powerant, station,the owner of the to construct the
tunnels.

relating agreed by partiesThe facts to the accident were to the for
purposesthe of this transfer.

9, 1979,“On November Michael Elliott had been
employed by forMorrison-Knudsen five months as a

twenty-two years morning,miner. He was old. That Mr.
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conjunctionworkingElliott was with other miners in with
Boring Working behind the Tunnela Tunnel Machine.

Machine,Boring Mr. Elliott and other miners were ‘scal-
ing’ the walls in order to remove all the unsecured rock.
Scaling accomplished by striking longis the walls with

poles picks.metal or The rock then falls to theloosened
tunnel, picked up away.and Afloor of the to be carted

protective structure had béen erected over the miners’
supervisorheads. A Morrison-Knudsen directed the min-

(‘muck up’)ers to clear out the rocks which had been
obeyedto with-knocked the floor. This order could not be

leaving protective partiesthe men the structure.out The
byagree supervisorthat this order a Morrison-Knudsen

negligent.improper andwas that Morrison-Knudsen was
proceededThe miners into the unsecured area of the

They clearingtunnel. were the loose rocks from the floor
tunnel, ordered, loose, overhangingof the as when rock

warning.wall fell withoutfrom the above The rocks fell
Elliott, knocking ground injuringon Mr. him to the and

right upper arm was andhim. His broken he suffered a
disabilitypermanent partial of his arm.

negligenceMorrison-Knudsen’s caused Mr. Elliott’s
injuries.”

inthis actioninjuries, plaintiff initiatedsustaining thehisAfter
amended, alleged the defendant iswrit, thatasHissuperior court.

dutynon-delegable to exca-damages it “had abecauseliable for his
responsi-safely ... and would bewith due careandthe tunnelsvate

by saidanyone it to undertakeemployednegligence offor theble
alleged that theactivity.” plaintiff furtherdangerous Theinherently

espe-people andthatcare to seeexercise due“failed todefendant
dangersprotected from theminers, plaintiff, werecially such as the

in such excavation.”inherent
denied,filed, athe trial courtThereafter, andthe defendant

pur-For thetransfer followed.Thisthe action.motion to dismiss
activity intransfer, stipulated that theparties havetheposes thisof

dangerous.inherentlyin factquestion is

LiabilityDanger And VicariousI. Inherent

liability is cutargues first that itsCompanyServicePublic
general rule isnegligence. Theindependent contractor’sby theoff

negligencebyinjuries thecausedfornot liableemployer isanthat
7,Annot., (1954);18A.L.R.2d33Seeindependent contractor.of an

259,Witnesses, 45 N.W.2dMinn.232Jehovah’sv. UnitLamb South
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recognizedHowever, long exception to(1950). has an403 this court
engages independentemployer tothe the contractorthis rule when

inherently dangerousperform v.work. See Cheshire RailroadStone
Corporation, (1849).19 N.H. 427

46-47, 285,45,Harrington, 286In v. 72 N.H. 54 A.Thomas
dangerous(1903), inherentlyof work andwe discussed the nature

liability injuries resultingforthe issue of therefrom:
danger directlyarose from work which“The the [the

done,required negli-to be and not from thedefendants]
case,gent performance. amanner of its In such one can-

responsibility consequences naturally tonot avoid for the
apprehended performancebe in the course of the of the

work, by employing workanother to do the as an inde-
pendent authorities,Upon thecontractor. modern the

circumstances,question liability,of such does notunder
upondepend inquiry partiesan whether the sustain the

servant,relation of master and or thewhether contract
employee independentthembetween makes the an con-

employertractor. The cannot absolve himself from the
duty which under he owesthe law to another with refer-

performance dangerous inence to the of work iswhich
itself.”

Thus, recognized generalthe court the rule that one who undertakes
inherently dangerous activity non-delegable dutyan protecthas a to

againstparties injury resulting activity.third from that Accord
Annot., 1084, 1085, (1923);23 A.L.R. 1089-1093 Restatement

416,(Second) (hereinafter(1965)of Torts comment c Restate-§
ment).

recognizes rules, argues employeeThe defendant these but that an
contractor,independent distinguishedof the as from an unrelated

individual, may principal employer injuries resultingnot sue the for
inherently dangerousfrom work. Several have acourts found cru-

employees contractors,cial between independentdistinction of on
individuals,hand,the one and unrelated on the other. See Restate-

see,ment, 416, 427; e.g., Co.,supra Inc.,Vertentes v. Barletta§§
165, 169-170, 500,392 Mass. (1984).466 N.E.2d 502-03 Neverthe-

less, we do not find such a distinction to be warranted.
theory propounded“The broad has also been that the doc-

imposes upon employertrine which principalthe an
enlarged liability respect dangerousin inherentlyof work
does inure tonot the benefit of a ofservant a contractor.

reasoning by theoryThe this supportedwhich was is far
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satisfactory.from Its unsoundness seems to be conclu-
sively by that,indicated the consideration so far as the

-concerned,principal employer is the servant of a contrac-
public,tor is a member of the and as such entitled to

rights footingenforce his remedial on the same as other
persons belonging category.”to that

Annot., 1084, 1129;(1923);23 A.L.R. see id. at accord1133-34 Van
245,Hollinger, Rptr. 20,v.Arsdale 68 Cal. 2d 66 Cal. 437 P.2d 508

Warren, 158,(1986); Vannoy City App.v. Mich.15 166 N.W.2dof
Co.,(1969). Puget Light486 Contra Tauscher v. PowerSound & 96

409, (1981).Wash. 635 P.2d 426
159,Company,In Stevens v. Gas and Electric N.H.United 73 60
injured(1905), this inA. 848 court addressed a situation which the

party employee independentwas an of an contractor: “The correct
principle responsible uponis that the landowner is to invitees the

injuriespremises land,who suffer from a nuisance created on his
reasonably apprehendedwhen that result was to be from the usual

ordinary doing 166,and method of the work contracted for.” Id. at
(citing supra).at60 A. 852 Thomas The court further stated that the

employee request“was there at the of the defendant and for the
advantageimmediate andbenefit of the defendant. The fact that he

awas servant of the contractor . . . did not relieve the defendant
performance any dutyfrom the of it himowed as an invitee.” Id. at

168, (citation omitted).60 A. at 852
court concluded that:The Stevens

defendant,byduty imposed uponlaw the as the“[t]he
occupier premises, for the reasonableowner and of the

invitee, performed by attemptedprotection is not anof its
non-delegable duty,delegation party.of it to a third It is a

arising premises.proprietor’s control of the . . .from the
byduty sought imposedto be enforced is onethe‘[WJhere

defendant, liability byupon escapelaw the he cannot
another,showing employedhe over whom he had nothat

control, may bargainperform He with theto it for him.
duty, stipulateperformcontractor that he shall the and

indemnity performed,from him if it is not but hefor an
liabilitythereby relieve himself from to thosecannot

”injured by perform it.’the failure to
169, (citations omitted).at A. atId. 60 853

controlling. par­rationale of to be As theWe find the Stevens
stipulated purposes appeal,ties have for the of this the defendant

inherently dangerous activity, plaintiff’sand theundertook an
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injury by preciselywas caused activity.the threat ininherent that
hold, therefore, employee independentWe that an of an contractor

againsthas a principal employer injuriescause of action the for suf-
performing inherently dangerous work,fered in the course of even

independentif negligencethe injury.contractor’s caused the A
inherently dangerous activitydefendant who undertakes an cannot

expect immunity liability partyfrom when the to whom he
dangerous activity prevententrusted the fails to the realization of

the known threat.

Application CompensationII. The Workers’ StatuteOf

Hampshire’s compensationNew workers’ statute does not bar the
present (Supp.action. RSA 1985) employee281:12 states that an

rightswaives all byof action at common law or statute or otherwise
against employerhis employer’sor his insurance carrier. In con-
junction 281:12,with (1977RSA Supp. 1985) specifi-RSA 281:14 &
cally againstauthorizes suits partiesother who are not immunized
by RSA 281:12. The defendant paid plaintiff’sasserts itthat has the

compensationworkers’ premiums and, therefore,insurance pro-is
by However,tected RSA 281:12. the defendant does not claim to

paid premiums directly,have the only paidbut rather to have them
indirectly by absorbing independentthe contractor’s insurance costs

pricein the contract between them.
question, then,The defendant,is bywhether the solelyvirtue of its

paymentindirect plaintiff’sof compensationthe premi-workers’
ums, partyis an immunized contemplationwithin the of RSA

question by281:12. The applyingis resolved policyboth the broad
specific holdingand the of Prive v. Co.,M. W. Goodell Construction

Inc., 914,119 Prive,N.H. (1979).409 A.2d 1149 In we declared the
policy strongthat “if there is no compensationreason policyof for
destroying rightscommon-law toas various parties,classes of third
then, every presumption should be on preservingthe side of those
rights, compensationonce basic protection has been assured.” Id. at
917-18, (quoting409 A.2d at 1151 Larson,from 2A A. Workmen’s
Compensation (1979)). expressLaw statutory72.50 No§ waiver or

applies plaintiffbar to presentthe in the circumstances.

specific holdingThe in Prive presentfurther clarifies the
dispute. Prive held that a directly payscontractor who the workers’
compensation premiums to cover its uninsured subcontractor is not

against byimmunized compensationsuit the workers’ scheme.
Although, Prive,in contractor,the case,unlike the defendant in this

obligated bywas (1977) payRSA 281:4-a premium,to the that dis­
tinction is holdingirrelevant to payment premiumsthe that of alone
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scopeemployer ofwithin the RSAannot make a defendantwill
bringpayment to adirect failsthe fact thatIt follows from281:12.

281:12, pay-scope that mere indirectof RSAwithin thedefendant
Consequently, Com-the Public Servicemust fail to do so.ment also

person per-thanother ain this case as “somepany must be treated
281:12,”under whomagainst action has been barred RSAwhomson

permits to be sued.281:14RSA

anwhether activ­past, this court determined thatIn the has
bydangerous questioninherently is of fact to be determinedity ais

Inc.,Exchange, 101v. Merrimack Farmerstrier of fact. Carrthe See
Gummed, Paper445, (1958); Coated Co.146 Nashua &A.2d 276N.H.

348, CanneyCo., (1945); v.41 A.2dNoyes Buick 93 N.H. 920v.
Association, 60,N.H.Agricultural and Mechanical 76 79Rochester

issue,litigateThus, parties may that(1911). on remand theA. 517
bylonger stipulationthey bound their madewill no beof courseas

appeal.only purposes thisfor of

Remanded.

All concurred.
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