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P.A.,Sheehan, of F. KearnsPhinney, ExeterBass & Green {Peter
Excavators,Midwayorally), for Inc.on the brief and

bypresentedquestion thisKing, case isThe whetherC.J. the
“pure inJ.) term accident” his{O’Neil, use of theSuperior Court’s

requires of verdict for the defendants. Wereversal theinstruction
and thereforeinstruction was harmlessthe erroneoushold that

affirm.
decedent, Stanley,24, 1977, plaintiff’s Leonard wasAprilOn

Barrington operateda vehiclecollision in within a two-carinvolved
por-occurred on aby C. Walsh. The collisiondefendant Williamthe

bybeing defendant Mid-which was reconstructedof Route 125tion
guilty chargeExcavators, pleaded to the(Midway).way Inc. Walsh

intoxicating liquordriving at theunder the influence ofwhileof
yearStanley approximately onediedLeonardtime of the accident.

myocardial infarction.later from a
claiming Midwaybrought and wereplaintiff suit that WalshThe

negligence injuriesproximately caused thenegligent that theirand
Stanley’s At the conclusion ofto Leonard death.which contributed

jurytrial, gavesuperior to the that includedcourt instructionsthe
accident, objected.pure plaintiffto which the Theinstruction onan

defendants, accompanied by specialjury a verdict for thereturned
10%;negligence Midwayfindings apportioned as follows:that Walsh

30%; Stanleyand 60%.
and for aplaintiff to have the verdict set aside newThe moved

trial, plaintiff then moved for a reconsidera-which was denied. The
opinions Dyerinto set aside on the basis of our v.of the motiontion

Inc., 763, (1985)Company, A.2d and126 498 715Prout & N.H.Herb
Crane, 781, (1985), and thatGagnon v. 126 N.H. 498 A.2d 718

brings appealplaintiff now this con-was also denied. Themotion
holdingsapplied intending (1) court should thethat: the trial have

trial;Gagnon granted request (2)Dyer and the for a new and itand
give pureerror to the accident instruction.was reversible

our recentfirst issue which we address is whetherThe
instructing juryGagnon,Dyer which make a onin anddecisions

error, retroactivelyapplied topure should be theaccident reversible
766, 717;supra Gagnon, supraDyer, at A.2d at atat bar. 498case

784, clearly yes. inThe answer is As we held WaidA.2d at498 720.
641, 1152,640,Company, A.2dMotor 125 N.H. 484 1153v. Ford

68, 73,Desjardins,(1984) Hampton National Bank v. 114 N.H.and
654, general(1974), is common law ruleA.2d it the that314 657

retroactively.operateappellate in civil Where rea­decisions cases
equity require apply purely prospec-to decisionssons of this court
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so,tively reject pat applicationit will do for we of the common law
doing presentId.rule. But no such reasons for so are in this case.

they being penalizedThe defendants here cannot claim byare a
prohibition pure instruction, anyretroactive of the accident nor that

inequity prohibition.from Hamptonresults such a See Nat’l Bank v.
Desjardins, 75,supra at Dyer314 A.2d at The in658. decisions and
Gagnon proceduraladdress a rule of law rather than a substantive

Thus,of Stanley’s,rule behavior. at the time Walsh’s vehicle struck
hardlythe defendants can sup-be deemed to have relied on some

rightposed jury pureto have a later instructed on accident.
Moreover, early pureas as 1951 this court cautioned that accident

given applicationinstructions “should be a restrictive . .. .” LaDuke
Lord, 122, 124, 138, (1951). Accordingly,v. 97 N.H. 83 A.2d 139 the

Dyer Gagnonin unforeshadowed,decisions and were not nor did
they principle byestablish overruling“a new of law pastclear

litigantsprecedent Hampton, 75,on which suprarelied .. ..” at 314
sum,A.2d at 658. In the of purelyfacts this case do not demand a

applicationprospective Dyer Gagnonof the and decisions.
Although Dyer Gagnonour in applieddecisions and are to be retro-

actively, we need not applicationaddress the effect of retroactive in
the case at bar because the trial court’s instruction was at most
harmless error.

general purpose charge“The juryof the trial court’s to the
explain intelligible languageis to state and to them in clear and the

applicable uponrules of law to the issues of fact which their verdict
Provost, 263, 264, 296,is to be based.” Poulin v. 114 N.H. 319 A.2d

(1974). Hampshire,In adequacy297 New test of the of a“[t]he
charge fairly presented juryis whether it the case to the in such a

injustice legal rightsmanner that no was done to the of the liti­
gants.” charge mayId. “If the as a whole was such that it have led

jury wrong verdict,the to return a the verdict must be set aside.”
Kunze, 277, 279, 141,Fletcher v. (1984).125 N.H. A.2d 142480 But

R.R.,see 372,March v. The Portsmouth and Concord 19 N.H. 377
(1849).

general DyerThe in Gagnon,rule we laid down and that
giving pure error, subjecta accident instruction is reversible is to a

exceptioncommon sense where that error was harmless. Here we
Uponhave such a totalitysituation. examination of the of the trial

charge, jurycourt’s find bywe that the could not have been misled
purethe court’s inclusion of the accident doctrine in its instructions.

comprehensive theyThose placed specialinstructions were and no
emphasis concept pureon the of Dyeraccident. and BernierUnlike

Demers, 217, judgev. 121 (1981),N.H. A.2d 514 the427 trial did not
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pure doctrine nor did the courtimportance of the accidentthestress
juryquestionable portions instructions. It is alsorepeat of thethe

charged negligenceplaintiff withsignificant thethat the defendants
subject negligencecase, party to athat each wasin the instant so

given any particulartoas bore no relationThe instructionsclaim.
favoringconstrued as eitherparty and could not have beentherefore

plaintiff or the defendants.the
Moreover, significant indication that thethe verdict itself is a

by purejuror’s not the reference to acci-deliberations were affected
negligent degree,jury parties to somefound alldent. Because the

jurors byinfluenced recitationis little likelihood that the werethere
findingrequires nobodya that is liable andof a doctrine which

damages.nobody is entitled to

Affirmed.

All concurred.
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